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PEEFAGE, 


The present volume consists of the late Professor 
Green’s lectures on the ‘ Pnnciples of Political Obliga- 
tion,’ together with a chapter on the different senses 
of the term ‘Preedom,’ taken from a course directly 
connected with the former The work thus re-issued 
is a reprint of pp. 307-553 of Vol. IT. of Professor 
Green’s Philosophical Works, with the edition of a 
brief supplement (p. 248) furnished by the present 
writer, consisting of English renderings for some 
quotations which appear in the text (pp 49-69). 

The reason for this re-issue is as follows. The 
course of lectures in question has long been known to 
teachers as a most valuable text-book for students of 
political theory. But as a portion of a large, and 
expensive volume, which is itself part of a set of 
collected works, it naturally was not accessible to 
members of popular audiences. In discussing the 
selection of a text-book for a projected course of 
instruction on pohtical theory, to be given in London, 
it was suggested that a separate volume containing 
the ‘Principles of Political Obligation’ would be the 
best conceivable book for the purpose Uo other 
r ecent write r, it was felt, h as the classical strength and 
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PREFACE 


sanity of Professor Green, T7ho was never more 
t horougli and more at home than -w^lien dealing vdth . 
tl yse questions affecting citizensliip in and for -yrhicb . 
i t may be said, he lived Many of the tr onbles of 
t o-day reflect the distrac tion of minds to -wMcli a rwtip 
a nd balanced view of society has never been adequat ely 
p resente d ; and the importance of the service Tvhich 
might be rendered to general education by the re-issue 
of these lectures in a convenient form appeared to 
justify an application to those who had the power of 
carrying out the suggestion which had been made 
The friends of genuine political philosophy will 
have good cause, it is hoped, to be grateful to Mrs 
T. H. Green for her cordial assent to the proposed 
republication, as also to Messrs. Longman for their 
promptitude in agreeing to imdertake it The elabo- 
rate table of contents, reprinted from the Philosophical 
Works, was compiled by their editor, the late ifr 
Lewis Nettleship. It adds very greatly to the value of 
the book. 


EERNABD B0SANQT7BT. 



CONTENTS. 

Otr THE SICEXHBHT BEKSES OF FBBEDOU AS AFFUEE TO VTLt 
AHS TO THE UOEAI. FBOOEESB OF MAH 

PAOl 

1 In one eenae (os being search for Batis&otion) aJIwiU is firee 

in another (as the satisfaction songht is or is not real) it may or 
may not be £ree 2 

2 As apphed to the inner life fireedom always imphes a metaphor 

Senses of tins metaphor m Plato the Stoics 8t Paul B 

8 St Paul and Eant It would seem that with Esnt &eadom 
means merely oonscionsness of the jposstbthty of it ( knowledge 
of sm } 6 

4 Hegel 8 conception of freedom as objectively realised m the state 6 
6 It IS tme in so far as society does supply to the mdividnal con 

Crete mterests which tend to satisfy the desire for perfection tt 

6 Though (hhe the correspondmg conception m St Paul) it is not 

and co^d not be realised in any notnal human society 8 

7 In all these uses freedom means not mere self determmation 

or actmg on preference but a partioular kmd of this 9 

8 The extension of the tenn from the outer to the inner relations of 

life though a natural result of refieotion is apt to be misleading 9 

9 Thus the question Is a man free ? whioh may be properly a^ed 

m regard to bis aotion oonnot ho asked m the same sense m 
regard to bis will 10 

10 The failure to see this has led to the errors (1) of regarding motive 

as something apart from and aotmg on will (2) of regardmg will 
as mdependent of motive 11 

11 Thns the fact that a man beznff vihat Jutt must act In a oertom 

way is construed mio the negation of freedom 12 

12 And to escape this negation recourse is had to the notion of an 

nnmotived will which is really no will at all 18 

IS The truth is that the will is the man and that the will cannot be 
nghtly spoken of as acting on its objeots or vice vena beoanso 
they are neither anything withont the other 18 

14 If however the question be persisted m Has a man power over 

hiB will? the answer must be both yes and no 14 



VUI PRINOIPLES OP POIinOAL OBLIOATION. 

16. 'Preedom* has been taken above (as by English psyohologiBts'^* 
. generally) as applying to vrill, whatever the character of the 
object willed 

16. If taken (as by the Stoics, St. Paul, Eant (generally), and He^el) 

as applying only to gooi will, it must still be recognised that 
this partionlar sense implies the generio 

17. ‘Whatever the propriety of the term in the partionlar sense, both 

‘ jnristio ’ and ‘ spiritnal * freedom spring from the nania self, 
assorting principle in man 

18. And though the former is only the beginning of foil freedom, this 

identity of source will always justify the use of the word in the 


latter sense 

IS. But does not the conception of ‘freedom* ns a the moral ideal 
. imply an untenable distinction like that of Kant between the 
'pure* and ‘empirical* ego? ....... 18 

20. T^e ‘pure ’ and ' empirical* ego are one ego, regarded (1) in its 

possibility, (2) as at any given time it actn^y is . . . . 20 

21. In man the self-realising principle is never realised; i.e. the ob- 

jects of reason and will only tend to coincide . . . .20 

22. So for as they do coincide, man may be said to be ' free * and his 

will to be 'autonomous* 21 

23. The growing organisation of human life provides a medium for 

the embodiment, and disciplines the natural impulses for the 
reception, of the idea of perfection ...... 28 

' 24. iTho rceoncQiation of reason and will takes place ns tbe individnal 
more and more finds his own self-satisfaction in meeting the 

regniroments of established morality 24 

26. Until these come to be entirely superseded by the desire of per- 

feotion for its own soke, and his will becomes really free . . 26 


Leotubes ok the PiOKOiFnES OF PoLmoan OsuroATioH. 


A. The grounit ofjpolUieal obligation. 

1. "Snbjcot of the inquiry 

2. Its connection with the general theory of morals. Ideol goodness 

is to do good for its own sake : but there must bo nets considered 
good on other grounds before they can be done for the sake of 


their goodness . . . • • 

8. When, however, the ideal comes to he recognised os the ideal, 
the lower interests and rules must be criticised and revised 

4. The oritioiemof interests will yield a 'theory of 

ments* j that of rules will relate W to positive law, (2) to the 

fi. Almoi^Sests greatly dJpend on recogm'sed rfes of conduct, 
and these again on positive law, It is best to begm by consider. 

ing the moral vflJno of existing civil institutions . . - - 


29 

80 

81 

B1 



CONTENTS 


VS 

TAOa 

6 The condition of morohty la ttie possesBion of will and leason 

and it is realised m a personal ohoraoter m which they ore 
harmonised 

7 Civil institntionB ore Talnablo so fox as they enable will and 
reason to be ezeroised and so litr they ans ver to jna nators 82 

8 The essential questions as to the law of nature are (1) Are 

there rights and obligations other than those actually 
enforced ? (2) If so what is the cntenon of them ? 88 

9 "WhilB rcgectmg the theory of a state of nature wo may still 

nse natural of those rig hts which ought to be though they 
actually axe not 88 

10 Such natural law is (as admitting enforcement^ distinct from 

but (as implying a duty to obey it) relative to the moral 
law M 

11 Hence two principles for the cntieism of law (1) only estemsl 

acts can be matter of obligation proper (2) the ideal of law 
must be deteimmed by reference to the moral end which it 
serves 84 

12 Observe (a.) that m confinmg law to external actions we 

mean by actions tnienhoni without which there is properly 
no action 85 

18 (b) That by external we mean that law though it does supply 
motives to action loolcs merely to whether the act on is done 
not to whether it is done from a particular motive 88 

14 L aw then can only en]om or forbid oertam acts . it cannot 

e qjom or forbid motives 87 

16 And the o nly acts which it ought to emoin or forbid are tho se 
o f which the domg or not doing from lohatever motive i s 
ne cessary to the moral end of socie ty " 87 

16 The prmoiple of natural law then should be to enjom all 

acts which further ac tion from the highest motive and no 
acts which mtorfere with such action 88 

17 This prmoiple would condemn much legidation which has 

tended eg to weaken xehgion self respect or family 
feahng 88 

18 This and not the prmoiple of laissez faire is the true ground 

of objection to paternal government 89 

19 The theory of pohtioal obhgation (i e of what law ought to be 

and why it ought to be obeyed) is not a theory (a) as to how 
exiBtmg law has oome to be what it is 40 

20 Nor (b) as to how iar it expresses or is derived from corta n 

ongmal natural rights 40 

21 Natural rights (like law itself) are relative to moral ends i e 

they are those whioh are necessary to the fulfilment of man s 
moral vocation as man 41 

22 This however is not the sense m whioh pohtioal obhgation 

was based on natural nghts m the seventeenth and 
eighteenth centuries previously to utihtanamsm 41 



X principles op POLmCAL OBLIGATION. 

it, but on on end wbiob it aoms . • • * 

came to J (howevet'dim) ia the condition 

capable of anob a ^ 

26. Thus the «“!“ f ?Lm, tbe gronnd of both 

■ “• ’s °! , 

Bonol’ • •. Pine them ‘innate’ or ‘natnraV 

80. development of man. 

iftbiBmeana’necessaiytom ^ ^ , 

in wbicb Bonae ‘ Common intereat there can be 

81. WtbontaBocietyconacmsofacommra ^ ^ ^ 

only ' powera,’ no ngnta . 




COTfTENTS 3a 

TXQH 

h e end m the end of the state that they fonnded a truotheory ^ 
of ng^hts ® * 

40 Spmoza however while insisting that man is port of nature 
yet places his good in understanding nature and so acquit 
ing a new character 


life he reaUy recognises an operative final cause though 
without seeing its bearing on the theory of nght 69 

O Hobhea 

42 Hobbes difieca fixim Spmoza m regarding the nght of the 

sovereign not as hmited by his power but ns absolute 60 

48 Statement of his doctnne 61 

44 He uses person as m Boman law for either (1) a complex 

of ngbts or (2) the subjeot of those nghts 61 

46 Though by his theory the sovereign may be one or many and 
sovereignty is transferable by the act of a majority ho tacitly 
■vmdicates the absolute nght of a de facto monardiy 62 

46 The radical fiction m his theory is that there can be anv 
nght after the mstitntion of sovereignty if (as he holds) 
there is none before it 68 

y 47 To justify his doctnne of absolute subimssion, ho has to 
assume a law of nature which bmds men to keep covenant 
while yet he holds the law of nature to be mere power 
and covenants to be only vahd under an tmpenttm 64 

48 His contract con confer none but natural ngbt and that is 

either not a nght at oU or (if it is) it belongs to all men 
subject and severe gn alike 65 

49 The real fiaw m the theory of contmet is not that it is im 

histoncol but that it imphes the possibihty of ngbts and 
obhgations mdependently of society 66 

60 Though it has not been popularly accepted as regards the 

nghts of 801 ereigns over subjects the behaviour of mdiiidnols 
to society is to a great extent practically detemuned by it 67 

D Locke 

61 The development of this latter side of it is peculiarly due to 

Boussean but Locke Hooker and Grotins have escentiolly 
the same conception Spmoza alone differs 68 

62 Ambigmty of their phrase state of nature They agree m 

treating it os the negation of the pohtical state But if so 
contract would be impossible m it 69 

68 bior could it be a state of freedom and equality as most of 

them assume it to be 69 

64 And if this state of nature implies consciousness of obhgahon 
it must imply recogmtion of social claims and must therefore 
be Tixiually a political state 


70 



XU PRlNOrPLES OF POLITICAL OBLIGATION. 

65. In iaot the theoiy of a state of nature governed by a law of ***" 
xutnro, as preceding civil society, must be nntme to 
the conception of law or to that of nature .... 71 

6 G. Locke difibrs from Hobbes ( 1 ) in distin^ishing the ‘state of 
nature ’ from the • state of -war ’ 

67. He implies (more consistently than Hobbes) that the ■ state of 

nature ’ is one in -which the ‘ law of nature ' is observed , 78 

68 . ( 2 ) Ho limits the supremo power in the state by the legislature, 

which holds its frmotions in trust from the community . . 74 

69. And this distinction between the supreme community and the 

supreme executive enables him to distingnidi between dis- 
solution of the political sociefyonddissolutionof the govern- 
ment, which Hobbes had conihsed 

60. Ho invests the community with the right of resuming the powers 

which they have delegated, and thus justifies revolution when 
it is the act of the whole community . . . . . . 76 

61. The difficulty is to determine when it it the act of the whole 

community, and on this Locke's theory gives no help . . 76 

62. The difficulty indeed is not so great as that of conceiving the 

act of original devolution of power, and is inherent in the 

theory of contract 77 

08. In the particular ease of the reform of the English representative 
system, Locke docs not contemplate the carrying out of his 
own theory . « . . . «... 78 

E. Itmmeatt. 

64. Boussoau concelvos tho community to bo in continual exercise 

of tho power which Locke conceives it to have exercised 
onco and to bold in reserve ....... 

65. In his view of the motive for passing from the state of nature 

into tho civil etato ho is more like Spinoza than Locke . 

66 . His etatemont of tho origin and nature of the ‘ social contract ’ 

67. Its offootB upon the individual 

' 68 . His idea of the eovereign is really that of a supreme dis- 
interested reason, but he fuses this with the ordinary idea of 
a supremo coercive power •••'*** 

69. The practical result of his theory bos been a vague exaltation of 

the will of tho people, regardless of whot ‘ the people ’ ought to 

70. Further consequences of his ideal conception of sovereignty. 

It cannot ho alienated, represented, or divided <. . • 

71. Thus the ' government ' is never the same as tho ‘ sovereign,’ 

and constitutions differ according to where the government, 
not the sovereignty, resides . • 

72. The institution of govomment is not by contract, but by the 

act of tho sovereign, and this act must bo confirmed or 
repealed periodically 




CONTENTS. xiii 

78. His aistinotion between the * will of all ’ and the ' genetel will ' : 
the latter always wills the oommon good, though it may be 
mistaken as to moans 86 

74. Ho admits however that it may be overpowered by portionlor 

interests, and so find no expression even in the vote of a 
general assembly 87 

75. "What then Is the test of the • general ’ will ? Absolnte 

unanimity is what Bonssean requires of the parties to the 
original contract * 

76. But what is to decide whether their succossors ore parties 

to it? Not 'residence,' unless there is also freedom to 
migrate ... 89 

77. The element of permanent value in Bonssean is his conception 

of the state as representing the ' general will ’ . . . . 89 

78. Biffionlties in this conception. It seems that either no aetnal 

state reoliBes it, or that there may bo a state without a true 
sovereign .......... 90 

79. We may distingoiah between ic /aeto and de jure sove- 

reignty, and say that Boussean meant the latter ; but this Is 
only on inference from what he says .90 

F. Sovereignty and the general vnlU 

80. Hence it may be ariced, (1) Is any actual sovereignty founded 

on the • general will’ ? (2) Can sovereignty de jure be truly 
said to be founded on it? (8) If so, mnst it be expressed 
through the vote of a sovereign people ? .... 98 

81. (1) According to (e.g.) Austin’s definition of sovereignty, we 

should answer this question in the negative . . . . 98 

82. (Observe that from Austin's definition it would follow that, 

while every ' law ' implies a ‘ sovereign,’ a ' sovereign’s ' 
oommonds need not he ' laws ’) . . . . . 94 

88. That definition direotly oontradicts that of Bonssean, in (a) 
plaoing sovereignty in determinate persons, (i) making its 
essence lie in power to compel obodience 96 

84. Aetnal sovereignty oombines both dofinitione; the habitual 

obedience of suhjeote to the sovereign is due to the sense 
that by obeying they seoure oertoin ends .... 08 

85. So for as Austin means that o fully developed state implies a 

determinate supreme souroe of law, he is tight as against 

Bonssean 97 

88. But if sovereign power » the aggregate inflaenoes which 
really make the people obedient, It must be sought in the 

‘general will* 

87. Burii power need not be ' sovereign ’ in the narrower sense, 
and may coexist with a separate coercive power which is 

* sovereign ' 

68. This has been the case in ancient despotisms, and in the 

modem empires of the East ... , . . . gs 



PRINCIPLES OF POLmOAL OBLIGAIION 


89 Som Btates under foreign donumon -which retain a nationaJ ' 

life the technical flovereign ih not the law melong and law 
XQomtainmg power 

90 Under the Roman Empire m Bntirii India in Russia where 

the teohmcal is also the real sovereign its strength rests m 
different degrees on the general will 

91 Thus the answer to question (1) depends on the sense of 

sovereign If it a power winch guarantees equal rights 
xtiBimphedmevery pohtical society 

92 But (a) it need not be the snpreme coercive power end (1) if 

it IS so it IB not heeauae it is so that it oommande hahitusl 
obedience 


98 Thus (retauung the teohnicol nse of sovereign ) it is true that 
if the sovereign is to be so redU^ it must express and mam 
tarn a general will 

94 ^ough this 18 compatible with the fact that some of the laws 
of the sovereign conflict with the general will 

96 Thus as to question (2) (above see 80} if sovereignfy is said 

to rest on the general will de jure either sovereign or 
JUS IS not nsod in the stnet sense 
OG An antithesis between sovereign de jure and de facto can 
only unse from a confusion bot-noen sovereign as the 
source of law and sovereign as the general will 

97 Though there ore oases in which (m a different sense) a 

sovereign may he convenientiy deaonbed as de froto not 
do jure or vtee versa 

98 Similarly to say that the peo]^e is sovereign de jure is to 

confuse the general will with flie ooeroiie power of the 
majonty 

99 Rousseau s oonfasion le duo to the theory of natural nghts 

(that the individual is not hound by anything which be 
has not mdividnnlly approved) 

100 The individual must indeed judge for himselfwhetheralaw 

IB for the common good but though he judge it not to ha 
he ought as a role to obey it 

101 Cases in which a doubt may anae 

102 («) "Where the legal authority of tiie law la doubtful owmg to 

the doubt where the sovereignty m the state resides 
108 In sneh cases the truth generally is that the nght on the 
particular issue has not yet formed itself 
104 But it does not follow that hooBUse the right is on both 
sides one IS not better than the other though this way 


he the ease 

106 In such eases of disputed Bovofoignty the diBtmction of aejute 
and delkoto may be applied though it is better to say that 


the sovereignty is m abeyance . i 

106 The mdividual having no right to guide him should t^e 
the side whose success seems likely to be best for mankind 


103 

104 

106 

10b 

108 

108 

109 

110 
111 

111 

112 

118 

114 

116 



107. (6) Another case is where there is no legal way of getting a bad 

law repealed. Here it is a question, not of right, hut of duty, 
to resist the sovereign . . . • • • • _ • 

108. Nor is it a question of the right of a majority, as a mcy'onty, 

to resist : it may be the duty of a helpless minority . . . 

109. Borne general questions which the good citizen may put to him- 

self in such dilemmas . 

110. They can, indeed, seldom be applied by the agents at the time 

as they can he after the event 

111. In simple oases we may judge of the right or wrong of an act 
- by the character which it expresses, hut generally we con only 


judge them hy its results 118 

112. All that the Mstorion can say is that on the whole the best 
dbaracter is likely to produce &e best results, notwithstanding 
various appearances to the oontroiy 119 


O. WilF, notybrce, is the basis Of the state. 

118. The doctrines which explain political obligation by contract 
agree in treating sovereign and subject apart, whereas they 

are correlative 121 

114. For the desire for freedom in the individual is no real desire 
xmleas he is one of a society which recognises it. (Slaves are 

not a real exception to this) 122 

116. And without on authority embodied in civil institutions he 
would not have the elementary idea of right which enables 
him to question the authority ...... 128 

116. But the theory of contract expresses, in a confused way, the 

truth that only through the common recognition of a com- 
mon good, and its embodiment in institutions, is morality 
possible 128 

117. Thus morality and political subjection have a common source . 124 

118. And both imply the twofold conception, ( 0 ) ‘ I must though I 

do not like,' (b) ' I must because it is for the common good 
which is also my good ' 126 

119. It is a farther and difficult question, how far the sense of com- 

mon interest oan be kept alive either in the government 
or subjects, unless the people participates directly in legis- 
lation 126 

120. And this suggests the objection. Is it not triSing with words to 

speak of political subjection in modern states as based on the 
will of the subjects 7 127 

121. We must admit (a) that the idea of the state as serving a com- 

mon interest is only partially reolised, even by the most 
effiightened subject, though so&ras realised it is what mokes 
him a loyal subject 128 

1 22 . (6) That if he is to be an intelligent patriot as well as a loyal 

subject, he must take a personal part in the work of the 


128 



jcvi 


PRINCaOPLES OP POLrriOAL OBLTQA.TION. 


128. Ana (c) that even then his patriotism wffl not be a pminon **** 
unless it includes a feeling for the state analogous to that which 
he has for his family and home 

124. But ore we not again ossnming what was disputed, viz. that a 

sense of its serving a common interest is neoessaty to the 
existence of the state ? 

125. Observe that the idea of an end or function, realised by agencies 

unconscious of it and into which it cannot be resolved, is 
olready implied even if the state be treated as a ‘nataral 


126. Such a treatment, however, would ignore the distinction be- 

tween the ‘ natural ' and the ' human * or ‘moral ' agencies 
which have operated in the production of states . 

127. It may be objected that these ‘human* agencies are not neces- 

sarily ‘ moral,* hut on the oontrary ore oiten selfish . . . 

128. But though human motives are never unalloyed, they only 

produce good results so for os they are fused with and guided 
by some unselfish element 

129. If e.g. we would form a complete estimate of Napoleon, wo 

must consider not only bis ambition but the particular form 
in which his ambition worked 

180. And farther reflect that the idioayncrasp of such men plays 

but a small part in the result, which is mainly due to agencies 
of which they are only the most conspionous instruments . 

181. Thus on ideal motive may co-operate with the motives of 

selfish men, and only llm>ugh such oo-oporation ore they 
instnunontol for good ........ 

182. Tho fact that the state implies a supreme coercive power 

gives colour to tho view that it is based on coercion; 
whereas tho coercive power Is only supreme became It is 
* exercised in a state, i.e. according to some system of law, 

written or enstomary 

188. In the absenoe of any other name, ‘ etnte * is the best for a 
society in which there is such a system of low and a power 

to enforce it ^ ^ ■ • • • 

184. A state, then, Is not on aggregate of individuals under a 
sovereign, hut a society in which the rights of men already 
asBOoioted in fomilies and tribes are defined and bar- 



186. It devolopoB as the absorption of fresh sooietios or the extended 
intercourse between its members widens the range of 

common interests and rights 

186. The point to be insisted on is that force has only formed states 
so far as it has operated In and through a pre-existing 

medium of political, tribal, or family • rights * 


181 

132 

133 

13S 

184 

185 

186 


186 


189 

189 

140 



OOJMIENTa 


xvii 

H. Hm the eiiigen rigMi agtmui the state f 

187. As loBg as power of compnldon ia made the eBBence of the 

state, political obligation cannot he explained either hy the 
theory of ' consent,' or by that which derives all right from 
the sovereign IdS 

188. The state presupposes rights, nghts which may be said to 

belong to the * individual ' bT this mean ‘ one of a society of 
individnola ' IdS 

189. A right may be analysed into a churn of the individual upon 

society and a power conceded to him by Booiety, bat teally 
the claim and the concession ate sides of one and the some 
common consciousness 144 

140. Such common oonsciousness of interests is the ground of the 

' natural right ' of elaves and of the members of other states . 144 

141. But though in this way there may be rights outside the state, 

the members of a state derive the rights which they have as 
members of other associationB from the state, and have no 

rights agomst it 14S 

142 I.e. 08 they derive their rights from their membership in the 
state, they have no right to disobey the law unless it be 

for the interest of the state . 140 

148. And even then only tf the law violates some interest nhiob 
ia impUeitly acTmowledgad by the conscience of the com- 
munity 148 

144. It is a farther question when the attempt to get a law repealed 

should be exchanged for active resistance to it . . . 149 

145. E g. shonld a slave he befriended against the law 7 The slave 

has as a man certain rights winch the state caxmot ertin- 
gnish, and by denying which it forfeits its claim upon him . X61 

146. And it may he held that the claim of the elave upon the 

citizen, as a man, overrides the oltdm of the state npon him, 
as a citizen 152 

147. Even here, however, the law ought to be obeyed, snpposuig 

that its violation tended to bring about general anarchy . . 168 

L Private rights. The right to life and Uherty. 

148. There are rights which men have os members of associations, 

whioh oome to he comprised in the state, but which also 
exist iudspendently of it 164 

149. These are ‘ private ' rights, divided by Stephen into (a) 

personal, (b) rights of property, (o) rights in private 

relatione 

160. All rights are ‘ personal ' ; but as a man’s body ia the con- 
dition of his exercising rights at all, the rights of it may 
bo called > personal ’ in a speoial sense ..... 165 



sviii PKINdPLES OF POUTIOAL OBLIGATION. 

161. The right of ‘life and Uberty* (better, of ‘free life*), beine 

based on capacity for sooioly, belongs in principle to man 
as man, though this is only gradually recognised 

162. At first it belongs to man as against other members of his 

family or tribe, then as against other tribes, then as against 
other oitmons, Tvhich in antiquity still impHes great l^ta- 
tions 

168. Influences which have helped to break down these 

ore (a) Homan equity, (5) Stoicism, (c) the Christian idea of 


a universal brotherhood 

164. This last is the lop cal complement of the idea that man as such 

has a right to life ; but the right is orUg negatively recognised 
in modem Christendom ....... 167 

165. It is ignored e.g. in war, nor is much done to enable men to 

fulfil their capacities as members of humanity . . . . 168 

160. Pour questions os to the relation of the state to the right of mm 

as man to free life - . 169 


K. Tho right of the state over the individual in war, 

167. (1) Has the state a right to OTeiride this right in war? It 

must bo admitted that war is not ‘mnrder,’ either on the 
part of those who fight or of those who cause the war . . 160 

168. Tot it may boa violation of the right of life. It does not prove 

it not to bo so, that (a) those who loll do not intend to MU 
anyone in porricnlar 161 

169. Or that (6) those who are MUed have incurred the risk volun- 

tarily. Even if they have, it does hot foUow that they had a 
‘ right ' to do so • 162 

160. It may be said that the right to physical life may be over- 

ridden by a right arising firom the erigencies of moral life . 164 

161. But this only shifts the blame of war to those who are respon- 

sible for those exigencies ; it remains a wrong all the same . 164 

162. But in truth most wars of the last 400 years have not been 
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means to the good was due to human agency, and was a 
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ON THE DIFFERENT SENSES OF ‘FREEDOM 
AS APPLIED TO WILL AND TO THE 
MORAL PROGRESS OF MAN. 


Noit of the Editor, 

Tha lectuna from which the following extract is taken wore delivexed 
in the hegioning of 1870, in continuation of the course in which the die* 
cusaon of Kant’s moral theory occuired. The portions here printed are 
those which were not embodied, at any rate in the same form, in the JVo- 
legomma to Ethtct, See Ptoleotnnena to Ethics, Book ii. oh. i, sec. 100, 
Editors note. 



ON THE DIPPEEENT SENSES OF ‘FREEDOM* 
AS APPLIED TO WILL AND TO THE MORAL 
PROOEESS OF MAN. 


1. Since in all willing a man is his own object, tbe will 
Is nlwa^'S free. Or, more properly, a man in willing ia 
necessmly free, since willing constitntea freedom,* and ‘free 
will* is the pleonasm ‘free freedom.’ But while it is 
important to insist upon this, it is also to be remembered 
that the nature of the freedom really differs — the freedom 
means quite different things — ^according to the nature of the 
object which the man makes hia own, or with which he 
identifies himself. It is one thing when the object in 
which self-satisfaction is sought is such as to prevent that 
self-satisfaction being foxtnd, because interfering -with the 
realisation of the seeker’s possibilities or his progress 
towards perfection : it is another thing when it contributes 
to this end. In ibe fornaer case the man is a free agent in 
the act, because through bis identification of himself with 
a certain desired object — ^through his adoption of it as Ms 
good — ^he makes the motive wMch determines the act, aud 
is accordingly conscious of himself as its author. But in 
another sense he is not free^ because the objects to which 
his actions are directed are objects in which, according to 
the law of his being, satis&ction of himself is not to be 
found. TTia will to arrive at self-satisfiiction not being 
adjusted to tbe law wluch determines where this self- 
satisfaction is to he found, he may be -considered in tbe 
condition of a bondsman who is carrying out the will of 
auotbor, not his own. From this bondage be emerges into 
real freedom, not by overcoming the law of his being, not 
* In tbat sense in wiiich 'freedom' eKptes^'S a state of the sonl, ns distinct 
from a civil relation. ' 
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by getting the better of its necessity, — every fancied effort 
to do BO IS but a new exhibition of its necessity, — but by 
malung its fulfilment the object of his will , by seeLing the 
satisfaction of himself in objects in which he believes it 
should he found, and seelung it in them because he beheves 
it should be found m them For the objects so sought, 
however various otherwise, have the common characteristic 
that, because they are sought in such a spint, m them self- 
satisfaction IS to be found , not the satisfaction of this or 
that desire, or of each particular desire, but that satisfaction, 
otherwise called peace or blessedness, which consists in the 
whole man having found his object , which mdeed we never 
espenence in its fulness, which we only approach to fall 
away from it agam, but of which we iLnow enough to be 
Buie that we only fad to attam it because we fad to seek it 
m the fulfilment of the law of our being, because we have 
not brought oui selves to * gladly do and suffer what we must * 
To the above statement several objections may be made 
They wdl chiefly turn on two points , (a) the use made of the 
term ‘fieedom*, (6) the view that a man is subject to a 
law of his bemg, m vutue of which he at once seeks self- 
satisfaction, and IS prevented from finding it m the objects 
which he actually desires, and in which he ordinardy seeks it 
2 As to the sense given to * freedom,’ it must of course be 
admitted that every usage of the term to express anything but 
a social and political relation of one man to otheis involves 
a metaphor Even in the original application its sense is by 
no means fixed It always imphes indeed some exemption 
from compulsion by others, but the extent and conditions 
of this exemption, as enjojed by the ‘freeman’ in different 
states of societj, are very various As soon as the term 
‘freedom * comes to be apphed to anything else than an esta 
hlished relation between a man and other men, ita sense 
fluctuates much more Eeflectmg on their consciousness, on 
then ‘ inner life ’ (i e their hfe as viewed from withm), men 
apply to it the terms vnth which they are famihar as 
expressing their relations to each other In virtue of that 
power of self distmction and self objectification, which he 
expresses whenever he says *1,’ a man can set over agamst 
himBelf his uhole nature or any of its elements, and apply to 
the relation thus established m thought a term borrowed 
from relations of outward Me Hence, as in Plato, the terms 
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from all impulses that do ncc tend to his tiue cood and 
those imposes on the other. He is a ‘slave » whentheyara 
masters of him, ‘ free * when master of them. The metaphor 
m tins form was made farther use of by the Stoics, and 
carried on into the doctrines of the Christian Church. Since 
there is no land of impulse or interest which a man cannot 
BO distinguish from himself as to present it as an alien 
power, of which the influence on him is bondage, the parti- 
cular application of the metaphor is quite arbitrary. It may 
come to be thought that the only freedom is to be found in 
a life of absolute detachment from all interests ; a life in 
which the pure ego converses solely with itself or with a God, 
who is the same abstraction under another name. This is a 
view into which both saints and philosophers have been apt 
to fall. It means practically, so far as it means anything, 
absorption in some one interest with which the man iden- 
tifles himself in exclusion of all other interests, which he 
sets over against himself as an influence to be kept aloof. 

With St. Paul the application of the metaphor has a 
special character of its own. With him ‘ freedom * is specially 
freedom from the law, from ordinances, from the fear which 
these inspire, — a freedom which is attained through the com- 
munication of what he calls the * spirit of adoption* or ‘son- 
ship.’ The law, merely as law or as an external command, is 
a source of bondage in a double sense. Presenting to man a 
command which yet it does not give him power to obey, it 
destroys tbe freedom of the life in which he does what he 
likes without recognising any reason why he should not (the 
state of which St. Paul says ‘I was alive without the law 
once ’) j it thus puts him in bondage to fear, and at the same 
exciting a wish for obedience to itself whi(i other 

desires {^povtjfta ffapKSs) prevent from being accomplished, it 

makes the man feel the bondage of the flesh. ‘ What I will, 
that I do not* j there is a power, the flesh, of which I am the 
slave, and which prevents me from performing my will to 
obey the law. Preedom (also called ‘ peace,* and ‘ reconcilia. 
tion») comes when the spirit expressed in the law (for the 
law is itself ‘spiritual* according to St. Pad j the flesh 
through which it is weak is mine, not the law s) becomes the 
principle of action in the man. To the man thus delivered. 
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as St PaulconceiTesliim, wemiglit almost appl} pliraseology 
like Eimt’s * He is free liecauBe conscious of himself as the 
author of the law which he obeys * He is no longer a ser- 
vantj but a son He is conscious of union with God, whose 
will as an external law he before sought in vain to obey, 
but whose ‘righteousness is fulfilled* m him now that he 
* walhs after the spint * What was before * a law of sin and 
death* is now a ‘law of the spirit of life * (See Upwtle to 
the Bonans, vui ) 

3 But though there is a pomt of connection between St 
Paul’s conception of freedom and bondage and that of Hunt, 
which renders the above phrase applicable in a certain sense 
to the ‘ spiritual man ’ of St Paid, yet the two conceptions 
are very different Moral bondage with Kant, as with Plato 
and the Stoics, is bondage to the flesh The heteronomy of 
the will 18 its submission to the impulse of pleasure seeking, 
as that of which man is not in respect of his reason the 
author, but which belongs to him as a merely natural being 
A state of bondage to law, as such, he does not contemplate 
Itmight even bemged thatKont’s ‘fieedom* or ‘autonomy* of 
the wiU, in the only sense in which he supposed it attainable 
by man, is veiy much hke the state descnbed by St Paul as 
that from which the communication of the spirit bnngs de 
liverance, — ^the state in which * I delight in the law of God after 
the inward man, but find another law in my members wainng 
with the law of my reason and bnngmg me into captmiy to 
the law of sin in my members * For Kant seems to hold that 
the wiU 18 actually * autonomous,* le determined by puie 
consmousness of what should be, oidy in rare acts of the best 
man He argues rather for our being conscious of the pos 
sibihty of such detenmnation, os evidence of an ideal of what 
the good will IS, than for the fact that anyone is actually so 
determined And every deteimination of the will that does not 
proceed from puie consciousness of what should be he asciibes 
to the pleasure seekmg which belongs to man merely as a 
‘Natur wesen,* or as St Paul might say * to the law of sm 
m his members ’ What, it may be asked, is such * freedom,' 
or rather such consciousness of the possibihty of freedom, 
worth? May we not apply to it St Paul’s words, ‘ By the 
law IS the I nowledge of sm’P The practical result to the 
mdmdual of that consciousness of the possibility of freedom 
which IS all that the autonomy of wiU, as really attainable by 
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TwS/nf amounts to, is to make him 

aware of the heteronomyof his wiH, of its bondage to motives 
of which reason is not the author. 

4 This is an objection which many of Kant’s statements 
ot his doctrine, at any rat^ fairly chaUenge. It was chiefly 
because he seemed to make freedom » an unrealised and un- 
realisable state, tliat his moral doctrine was found un* 
satisfactory by Hegel. Hegel holds that freedom, as the 
condition in which the will is determined by an object 
adequate to itself, or by on object which itself as reason 
constitutes, is realised in the state. He thinks of the state 
in a way not familiar to Englishmen, a way not unlike that 
in which Greek philosophers thought of the as a society 

governed by laws and institutions and established customs 
wliich secure the common good of the members of the society 
-—enable them to make the best of themselves — ^and arc re- 
cognised as doing so. Such a state is 'objective freedom’; 
freedom is realised in it because in it the reason, the self- 
determining principle operating in man as his will, has found 
a perfect expression for itself (os on artist maybe considered 
to express himself in a perfect work of art); and the man 
who is determined by the objects which the weU-ordered 
state presents to him is determined by that which is the 
perfect expression of his reason, and is thus free. 

6. There is, no doubt, truth in this view. I have already 
tiled to show® how the self-distingnishing and self-seeking 
consciousness of man, acting in and upon those human wants 
and ties and affections which in their proper human character 
have os little reality apart from it as it apart from them, 
gives rise to a system of social relations, with laws, 
customs, and institutions corresponding; and how in this 
system the individual’s consciousness of the absolutely desir- 
able, of something that shonld be, of an ideal to be realised 
in his life, finds a content or object which has been 
constituted or brought into being by that consdousness 
itself as worlcing through generations of men ; how interests 
are thus supplied to the man of a more concrete kind than 

« Inthe Bonso of • nutonomy of lationil determination 
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the interest in fulfilment of a universally hindmg law 
because universally binding, but wliicb yet are tbe product of 
reason, and in sabs^iog wlucli be is conscious of ittaining a 
true good, a good contributory to tbe perfection of himself and 
bis land There is thus sometbing in all forms of society that 
tends to tbe freedom ‘ at least of some favoured individuals, 
because it tends to actualize in them tbe possibihty of that 
determination by objects conceived as desirable in distinction 
from objects momentarily desired, wbicb is determination by 
reason ^ To put it otherwise, tbe effect of bis social relations 
on a man thus favoured is tbit, wbeieas m all wilbng the 
individual seeks to satisfy himself, this man seeks to satisfy 
himself, not as one who feels this or that desire, but ns one 
who conceives, whose natme demands, a permanent good. 
So far as it is thus m respect of bis rational natuie that he 
makes himself an object to himself, his will is autonomous 
This was the good which the ideal ro\ts, as conceived bj 
the Greek plulosophers, secured for the true roKtnjs, the 
man who, entering into the idea of the 7-oXtp, was equally 
qualified apxsiv xai !Nb doubt m the actual Greek 

'~oXtr there was some tendency m this direction, some 
tendency to rationahse and moralise the citizen With- 
out the real tendency the ideal possibihty would not 
have suggested itself And in more primitive forms of 
society, so far as they were based on family or tnbal 
relations we can see that the same tendency must have been 
at worn, just as in modern life the consciousness of his 
position as member or head of a family, wheiever it erists, 
necessarily does sometlung to moralise a man lii modem 
Christendom, with the extension of citizenship, the security 
of family hfe to all men (so far as law and pohce can secure 
it), the establishment m various foims of Christian fellowship 
of which the morahsmg fiinctions grow as those of the 
magistrate dimmish, the number of individuals whom society 
awakens to interests m objects contributory to human per- 
fection tends to mciease So far the modem state, m that 
full sense m which Hegel uses the term (as mdudmg all the 
agencies for common good of a law abidmg people), does 
contribute to the reahration of freedom, if by freedom we 
understand the autonomy of the will or its deternunation by 

* In tbo cense of antonomy of mil 

• pnac last clause u queried w the JIS ] 
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mtional objects, objects ^Mch help to satisfy the demand 
of reason, the effort after self-perfection. 

. ^ would seem that we cannot 

siff^cantly speak of freedom except with reference to 
mdmdual persons; that only in them can freedom be 
realised; that therefore the realisation of freedom in the 
state can only mean the attainment of freedom by indi- 
Tiduals through influences which the state (in the wide 
sensB^ spoken of) supplies,— 'freedom’ here, as before, 
meaning not the mere self-determination which renders ns 
responsible, but determination by reason, 'autonomy of the 
■will ’ ; and that under the best conditions of any society 
that has ever been such realisation of freedom is most 
imperfect. To an Athenian slave, who might be used to 
gratify a master’s lust, it would have been a mockery to 
speak of the state as a realisation of freedom; and perhaps 
it would not be much less so to speak of it as such to an 
untaught and under-fed denizen of a London yard ivitli 
gin-shops on the right hand and on the left. What Hegel 
says of the state in this respect seems as hard to square 
with facts as what St. Paul says of the Christian whom the 
manifestation of Christ has transferred from bondage into 
'the glorious liberty of the sons of God.’ In both cases the 
difference between the ideal and the actual seems to be 
ignored, and tendencies seem to be spoken of as if they 
were accomplished facts. It is noticeable that by uncritical 
readers of St. Paul the account of himself as under the law 
(in Romans vii.), -with the ‘law of sin in his members warring 
against the law of his reason,’ is taken as applicable to the 
regenerate Christian, though evidently St. Paul meant it as 
a description of the state from which the Gospel, the 
* manifestation of the Son of God in the likeness of sinful 
flesh,’ set him free. They are driven to this interpretation 
because, though they can understand St. Paul’s account of 
his deliverance as an account of a deliverance achieved for 
them but not in them, or as an assurance of what is to be, 
they cannot adjust it to the actual experience of the 
Christian life. In the same way Hegel’s account of freedom 
as realised in the state does not seem to correspond to tte 
facts of society as it is, or even as, under the unaltei-able 
conditions of human nature, it ever could be; though 
undoubtedly there is a work of moral hberation, which 
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eocietj, {hrongh its yanous agencies, is constantly carrying 
on for the indmdnal 

7 Meanwhile it must be home in mmd that m all these 
different views as to the manner and degree in which 
freedom is to he attamed, ‘freedom* does not mean that 
the man or will is undetermined, nor yet does it mean mere 
self determination, which (unless denied altogether, as by 
those who tale the stncfly natnrahstic view of human 
action) mnst he ascnhed equally to the man whcse wiU is 
heteronomons or vicious, and to him who'se will is auto- 
nomous , equally to tiie man who recognises the authority 
of law in what St Paul would count the condition of a 
bondman, and to him who falfils the righteousness of the 
law m the spirit of adoption It means a particular kmd of 
self determination, the state of the man who hves indeed 
for himself, hut for the fuMlment of himself as a ‘ giver of 
law universal* (Kant), who hves for himself, but only 
according to the true idea of huuself, according to the law 
of his hemg, ‘according to nature* (the Stoics) , who is so 
taken up into God, to whom God so gives the spirit, that 
there is no constraint m his obedience to the dmne will 
(St Paul) , whose mterests as a loyal citizen, are those of a 
well ordered state m which practical reason expresses 
itself (Hegel) Now none of these modes of self deter 
mmation is at all impLed m ‘freedom* according to the 
primary meanmg of the term, as expressing that relation 
between one man and others m which he is secured from 
compulsion AU that is so unphed is that a man should 
have power to do what he wills or prefera No reference is 
made to the nature of the will or preference, of the object 
wdled or preferred, whereas according to the usage of 
* freedom * m the doctrines we have just been considermg, it 
18 not constituted by the mere fact of actmg upon preference, 
hut depends wholly on the nature of the preference, upon 
the kind of object willed or preferred 

8 If it were ever reasonable to wish that the usage of 
words had been other than it has been (any more than that 
the urocesses of nature were other than they are), one might 
he inclmed to vnsh that the term ‘freedom* had been con 
£ned to the juristic sense of the power to ‘ do what one wills ’ 
for the extension of its meaning 'seems to have caused much 
controversT and confusiotu But, aficr all this extension 
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i-epresent rarions stages of reflection npon the 
self-asserting prindple, of 
Tvluch tte establislunent of freedom, as a relation b^een 

Z,f “ff k"® The reflecting man is not 

content witb the first annonncement TrHch analysis mates 
as to the unvard condition of the free man, viz. that he can 
do^hat he likes, that he has the power of acting accoidini^ 
to his ivill or preference. In -virtue of the same principle 
■which has led him to assert himself against others, and thus 
to cause there to be such a thing as (ontward) freedom, he 
distinguishes himself from his preference, and asis how he is 
related to it, whether he determines it or how it is deter- 
mined. Is he free to will, as he is free to act,* or, as fte 
act is determined by the preference, is the preference deter- 
mined by something else? Thus Locke {Essay, II. 21) begins 
with deciding that freedom means power to do or forbear 
from doing any particular act upon preference, and that, 
since the will is merely the power of preference the question 
whether the will is free is an nnmeaning one (equivalent to 
the question -whether one power has another power) j that 
thus the only proper question is whether a man (not biswill) 
is free, which must be answered affirmatively so fer as be 
has the power to do or forbear, as above. But he recognises 
the propriety of the question whether a man is free to ■will 
as well as to act. He cannot refose to cany hack the 


analysis of what is involved in a man’s action beyond the 
preference of one possible action to another, and to inquire 
what is implied in the preference. It is when this latter 
question is raised, that language which is appropriate enough 
in a definition of ontward or juristic freedom becomes mis- 
leading. It having been dedded that "the man civilly free 
has power over his action^ to do or forbear according to 
preference, it is asked whether he has also power to prefer. 

9. But while it is proper to ask whether in smy particular 
case a man hns power over his actions, because his nerves and 
limbs and mnscles may be acted upon by another person or 
a force which is not he or his, therS is no appropriateness m 
askino- the question in regard to a preference or will, because 
this cannot be so acted on- J£ so acted on, it would not 1» 
a -will or preference. There is no such thing as a ^vill which 
a man is not conscions of as belonging to himself, no such 
thing as an act of will which he is not conscious of aa 
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issuing from himsdf. To whether he has powm: over it, 
or whether some other power than he determines it, is like 
asking whether he is other than himselfi Thus the question 
whether a man, haring power to act according to his will, 
or being free to act, has also power over his will, or is free 
to will, has just the same impropriety that Locke points out 
in the question whether the is free. The latter question, 
on the supposition that there is power to enact the will, — a 
supposition which is necessarily made by those who raise the 
ulterior question whether there is power over the will, — is 
equiralent, as Locke sees, to a question whether freedom is 
free. For a will which there is power of enacting consti- 
tutes freedom, and therefore to ask whether it is free is like 
asking (to use Locke’s instance) whether riches are rich 
(* rich * being a denomination from the possession of riches, 
just as ‘free ’ is a denomination from the possession of free- 
dom, in the sense of a will which there is power to enact). 
But if there is this impropriety in the question whether the 
will is free, there is an equal one in the question which 
Locke entertains, viz. whe^er man is free to will, or has 
power over his will. It amounts to asking whether a cer- 
tain power is also a power over itself : or, more precisely, 
whether a man possessing a certain power— that which we 
call freedom — ^has also the same power over that power. 

10. It may be said perhaps that we are here pressing 
words too dosely j that it is of course understood, when it is 
f asked whether a man has power over his will, that ‘ power ’ 
is used in a different sense from that which it hears when it 
is asked whether he has power to enact his will : that ‘ free- 
dom,’ in like manner, is understood to express a different 
kind of power or relation when we ask whether a man is 
free to will, and when we ask whether he is free to act. But 
granting that all this has been understood, the misleading 

< effects of the question in the form under consideration (‘ Is a 
man free to will as well as to act P * * Has he power over his 

t wBlP ’) remain written in the history of the ‘free-will con- 

^ troversy.* It has mainly to answer for two wrong ways of 

^ thinking on the subject; (a) for the way of thinking of the 

< determining motive of an act of will, the object willed, as 

f something apart from the will or the man willing, so that in 

f being determined by it the man is supposed not to be self- 

^ determined, but to be determined as one natural event by 

i 
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anotlier, or at teat as a natural organism by the forces 
acting on it:^ (6), for the view that the only wa/bf escaping 
this conclusion is to regard the will as independent of 
motives, as a power of deciding between motives without 
any motive to determine the decision, which must mean 
without reference to any object willed. A man, having (in 
virtue of bis power of self-distinction and self-objeclifioation) 
presented his will to himself as something to be thought 
about, and being asked whether be has power over it, 
whether he is free in regard to it as he is free against other 
persons and free to use his limbs and, through them, 
material things, this way or that, must very soon decide that 
he is not. Hia will is himself. His character necessarily 
shows itself in his ivill. We have already, in a previous 
lecture,’ noticed the practical fallacy involved in a man’s 
saying that he cannot help being what he is, as if he were 
controlled by external power j hut he being what he is, and 
the circumstances being what they are at any particular con- 
juncture, the determination of the will is already given, just 
as an effect is given in the sum of its conditions. The deter- 
mination of the will might be different, bnt only through the 
man’s being different. But to ask whether a man has power 
over determinations of his will, or is free to will as he-is to 
act, as the question is commonly understood and as Locke 
understood it, is to ask whether, the man being what at any 
time he is, it is still uncertain whether he will choose or 
forbear choosing between certain possible courses of action, 
and (2) supposing him to choose one or other of them, which 
he will choose. 

11. Now we must admit that there is renlly no such 
uncertainty. The appearance of it is due to our ignorance 
of the man and the circumstances. If, however, because this 


is so, we answer the question whether a man ha.s power over 
his will, or is free to will, in the negative,® we at once 
suggest the conclusion that something else has power over 
it, viz, the strongest motive. We ignore the truth that m 
being determined by a strongest motive, in the only sense 
in which he is really so determined, the man (as previously 


1 to 107. fil] since » mm'a Trill is 

* Instoaa of saying (as we should) ' freedom and power - 

that it is one of those inappropriato tions 
questions to whieh there is so answer; other than himself. 


1 Bomethinp 
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explained) * is determined by himself, by an object of hia 
o^ mal mg, and we come to think of the will as determined 
Mrft any natural phsenomenon by causes external to it All 
this IS the consequence of asking questions about the 
relation between a man and his will m terms only appro 
pnate to the relation between the man and other men, or 
to that between the man and his bodily members or the 
materials on which he acts through them 

12 On the other side the consciousness of self determma- 
tion resists this conclusion , but so long as we stirt from the 
question whether a man has powei over his will, or is free 
to will as well as to act, it seems as if the objectionable 
conclusion could only be avoided by answering this question 
in the aflSrmative But to say that a man has power over 
deteiminations of his will is naturally taken to mean that 
he can change his will while he hunself remams the same, 
that given bis character, motives and ciroumstances as these 
at any time are, there is stall something else required for 
the determmation of his will , that behind and beyond the 
wiU as determmed by some motive there is a will, itself un- 
determined by anj motive, that deteiimneis what the deter 
mining motive shall be — ^that ‘ has power over * his preference 
or choice, as this has over the motion of his bodily membeis 
But on unmotived will is a will without an object, which is 
nothmg The power or possibility, bej ond any actual deter 
mination of the will, of determmmg what that determination 
shall be is a mere negation of the actual determmation It 
IB that determmation as it becomes after an abstraction of 
the motive or object willed, which m fact leaves nothing at 
all If those moral mterests which are undoubtedly m 
volved m the recognition of the distinction between man and 
any natural phenomenon, are to be made dependent on belief 
m such a power or abstract possibility, the case is hopeless 
IS The right way out of the difficulty kes m the dis 
cemment that the question whether a man is fiee to will, or 
has power over the determinations of his will, is a question to 
which there 18 no answer, because it is asked in mappropnate 
terms , m terms that imply some agency beyond the will 
wnicih determmes what the will shall he (as the will itself is 
an agency beyond the motions of the musdes which deter- 
mmes what those motions shall be), and that as to this 

‘ Frcl^omena to Ethtet § 105 J 
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agency it may be asked whether it does or does not lie in the 

Will and detennmmg how the will shaU be detemked. Tt 
in the man,_for the wiU is the self-conscions man : not else- 
where than in the man, not outside him, for the self-consoioua 
man has no outside. He is not a body in space with other 
bodies elsewhere in space acting upon it and determining 
its^ motions. The self-conscious man is determined bj 
objects, which in order to be objects must already be in con- 
sciousness, and in order to be Ms objects, the objects which 
determine him, must already have been made his own. To 
say that they have power over him or his will, and that he 
or his will has power over them, is equally misleading. 
Such language is only applicable to the relation between an 
agent and patient, when the agent and the patient (or at any 
rate the agent) can exist separately. But self-consciousness 
and its object, will and its olgect, form a single individnal 
unity. Without the constitutiTe action of man or his will 
the objects do not exist } apart from determination by some 
object neither he nor his irill would be more than an unreal 
abstraction. 

14. If, however, the question is persisted in, ‘Has a man 
power over the determinataons of his will?’ we must 
answer both ‘ yes ’ and ‘no.’ ‘No,’ in the sense that he is 
not other than his will, with abili^ to direct it as the will 
directs the muscles. ‘ Yes,* in the sense that nothing ex- 
ternal to him or his will or self-consciousness has power over 
them. ‘ No,’ again, in the sense that, given the man and 
his object as he and it at anytime are, there is no possibility 
of the will being determined except in one way, for the will 
is already determined, being nothing else than the man as 
directed to some object. ‘Tes,’ in the sense that the dete> 
mining object is determined by the man or will just as much 
as the man or will by the object. The fact that the state of 
the man, on which the nature of his object at ^7 time 
depends, is a result of previous states, does not affect the 
validity of this last assertion, since (as we have seen ) all 
these states are states of a self-consciousness from wi“h aU 
alien determination, aU determination except through the 
medium of self-consciousness, is excluded. 

15. In the above we have not supposed any account to he 

• IProkgomena to Eliiet, § 102.] 
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lal en of the character of the objects willed in the applicaiion 
to the will itself of the question ‘free or not free/ which is 
propeily applied only to an action (motion of the bodily 
members) or to a xelation between one man and other men 
Those who unwisely consent to entertain the question whether 
a Tun.Ti IS free to wJI or h‘'s power ovei determinations of his 
will, and answer it affirmatirelj or negatively, consider their 
answer, whether ‘ yes ’ or ‘ no,* to be equally applicable what 
evei the nature of the objects willed If they decide that a 
man is ‘free to wiU,’ thej mean that he is so m aU cases of 
willing, whether the object willed be a satisfaction of animal 
appetite or an act of heioic sdf sociifice , and conversely, if 
they decide that he is not free to will, they mean that he is not 
so even m cases when the action is done upon cool calculation or 
upon a prmciple of duty, as much as when it is done on im- 
pulse or in passion Thioughout the controversy as to free 
will that has been corned on among Enghsh psychologists 
this IS the way m which the question has been commonly dealt 
with The freedom, claimed or denied for the will, has been 
claimed or domed for it iirespectnely of those objects willed, 
on the natuie of which the goodness or badness of the will 
depends 

16 On the other hand, with the Stoics, St Paul, Kant, 
and Hegel, as we have seen, the attainment of freedom (at 
anj rate of the reality oi freedom, as distmct from some 
mere possibihty of it which constitutes the distinctive human 
nature) depend on the character of the objects willed In 
all these ways of thinking, however variously the proper object 
of will 18 conceived, it is only as dnected to this object, and 
thus (in Hegelian language) corresponding to its idea, that 
the win is supposed to be free The good will is free, not 
the bad will Such a view of course implies some element 
of identiiy between good will and bad will, between will as 
not yet corresponding to its idea and will as so coiTespond 
mg St Paul mdeed, not being a sj stematic thinker and 
bemg absorbed in the idea of divine grace, is apt to speak as 
if there were nothing in common between the carnal or natural 
man (the %vill as in bondage to the flesh) and the spiritual 
man (the will as set fre“) , just as Plato commonly ignores 
the unity of prmciple m all a man*8 actions, and repie 
Bents virtuous actions as coming from the God in man 
wcious actions from the beast Kant and Hegel, however,— 
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ftongli they do not consider the as it is in eveir man 
good and bad, to be free; thongh Kant in his later ethical 
^ confine the teim 

Wille to the TviU as having attained freedom or come to 
correspond to its idea, and apply the term ‘ Willlcfir’ to that 
self-determining principle of action which belongs to evpiy 
man and is in their view the mere possibililj, not actnality, ol 
freedom,— yet quite recognise what has been above insisted on 
as the common charactetistieof all willing, the fact that it is 
not a determination fi-om without, like the determination of 
any natural event or agent, but the realisation of an object 
which the agent presents to himself or makes his own, the 
determination by an object of a subject which itself consciously 
determines that object ; and they see that it is only for a sub- 
ject free in this sense (‘an sich* but not ‘fur sich,’ Bvvafiei 
but not ivepyeiaj that ^e reality of freedom can exist. 

17. Now the propriety or impropriety of the use of 
* freedom ’ to express the state of the will, not as directed to any 
and every object, but only to those to which, according to the 
law of nature or the will of God or its ‘idea,^ it should be 
directed, is a matter of secondary importance. This usage 
of the term is, at any rate, no more a departure from the 
primaiy or juristic sense than is its application to the will as 
distinct from action in any sense whatever. And certainly the 
unsophisticated man, as soon as the usage of ‘freedom* 
to express exemption from control by oflier men and ability 
to do as he likes is departed from, can much more readily 
assimilate the notion of states of the inner man described 


as bondage to evil passions, to terrors of the law, or on 
the other hand as freedom from sin and law, freedom in 
the consciousness ofnnionwith God, or of harmony with the 
true law of one’s being, freedom of true loyalty, freedom 
in devotion to self-imposed duties, than be can assimilate 
the notion of freedom as freedom to will anything and 
everything, or as exemption from determination hy motives, 
or the constitution by himself of the motives which determine 
his will. And there is so far less to justify the extension 
of the usage of the term in these latter ways than in the 
former. It would seem indeed that there is a real communify 
of meaning between ‘freedom ’ as expressing the condition ol 
a citizen of a civilised state, and ‘ freedom * as expressing 
the condition of a man who is inwardly ‘ master of hunseii. 
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That IS to say, the practical conceptioii hy a man (* practical ’ 
in the sense of having a tendency to realise itselQ of a self 
aatisfaction to be attained m his becoming what he should 
be, what he has it in him to be, in fulfilment of the law of 
hia being, — or, to vary the wor^ but not the meanmg, in 
attainment of the nghteonsness of God, or in perfect obedi 
ence to self imposed law, — ^this practical conception is the 
outcome of the same self seeking principle which appears m 
a man’s assertion of himself agamst other men and against 
nature {‘against other men,* as claiming their recognition of 
him as being n hat they are , * against nature,* as able to use it) 
This assertion of himself is the demand for freedom, freedom 
m the primary or juristic seime of power to act according to 
choice or preference So far as such fieedom is established 
for any man, this assertion of himself is made good, and 
Budi freedom is precious to him because it is an achieve- 
ment of the self seeking prmciple It is a first satisfaction 
of its claims, which is the condition of all other satisfaction 
of them The consciousness of it is the first form of self 
enjojment, of the joy of the self conscious spirit in itself as 
in the one object of absolute valne 

18 This form of self enjoyment, however, is one which 
consists essentially m the feehng by the subject of a possi 
bdit} rather than a reality, of what it has it m itself to 
become, not of what it actually is To a captive on first 
winning bis libertj, as to a child in the early experience of 
powei over his limbs and through them over material things, 
this feeling of a boundless possibihty of becoming may give 
real joy, but gradually the sense of wbat it is not, of the 
veiy h^le that it amounts to, must predommate over the 
sense of actual good as attained in it Thus to the grown 
man, bred to civil liberty in a society which has learnt to 
make nature its instiument, there is no self enjoyment in 
the mere consciousness of freedom as exemption from external 
control, no sense of an ohjectm which he can satisfy himself 
havmg been obtained 

Still, just as the demand for and attainment of fieedom 
from external control is the expression of that same self 
seekmg pimciple from which the quest for such an object 
proceeds, so * freedom * is the natural term by which the 
man desciibes such an object to himself, — describes to 
self the state in which he shall have realised his ideal of 

c 
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h Wlf, shaU be at one Tvith tbe law which he recognised as 
that which he ought to obey, shall have become aU that he 
has It m him to be, and so fulfil the law of his being or ‘live 
accordmg to nature.’ Just as the consciousness of an 
^attamable ideal, of a law recognised as having authority 
but with which one’s will conflicts, of wants and impulses 
which interfere mth the fulfilment of one’s possibilities, is a 
consciousness of impeded energy, a consciousness of oneself 
M for ever thwarted and held back, so the forecast of 
deliverance from these conditions is as naturally said to be 
a forecast of * freedom ’ as of * peace ’ or ‘ blessedness.’ Nor 
is it merely to a select few, and as an expression for a 
deliverance really (as it would seem) unattainable under the 
conditions of any life that we know, but regarded by saints 
as secured for them in another world, and by philosophers 
as the completion of a process which is eternally complete 
in God, that ‘freedom’ commends itself. To any popular 
audience interested in any work of self-improvement (e.g. 
to a temperance-meeting seeking to break the bondage to 
liquor), it is as an effort to attain ffeedom that such work 
can he most effectively presented. It is easy to tell such 
people that the term is being misapplied; that they are 
quite ‘free’ as it is, because every one can do as he likes 
so long as he does not prevent another from doing so; 
that in any sense in which there is snch a thing as ‘free 
will,’ to get drunk is as much an act of free wfil as any- 
thing else. Still the feeling of oppression, which always 
goes along with the consciousness of unfulfilled possibili- 
ties, Avill always ^ve meaning to the representation of the 
effort after any kind of self-improvement as a demand for 
‘freedom.’ . 

19. The variation in the meaning of ‘freedom having 
been thus recognised and accounted for, we come back to the 
more essential question as to the truth of the view which 
underlies all theories implying that freedom is in some sense 
the goal of moral endeavour; the view, namely, that there 
is some wifi in a man with which many or most of his volun- 
tary actions do not accord, a higher self that is not sai^ficd 
by the objects which yet he deliberately pursues. So^ 
such notion is common to those different theories about 
dom which in the rough we have aacnhed severally to the 

Stok^St pU KanifandWl. » - 
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wliicli TViB previousl) * put m the form, ‘that a man is sub 
ject to a law of his being, in virtue of which he at once seeks 
self satisfaction, and is preiented from finding it m the 
objects which he actually desires, and in which he ordinarily 
seeks it’ * What can this mean?* it may be nal ed *Of 
course we know that there are weak people who never sue 
ceed m getting what they want, either in the sense that they 
have not ability answering to their will, or that they are 
alwaj s wishing for somethmg which y et they do not will 
But it would not he veiy appropriate to apply the above 
formula to such people, for flie man’s will to attain certain 
objects cannot be asciibed to the same law of his being os 
the lad of ability to attain them, nor his wish for certain 
objects to tbe same law of his being as those stronger desires 
which determme hia will in a contraiy direction At any 
rate, if the proposition is lemotelj applicable to the man 
who IS at once selfish and unsuccessful, how can it be true 
m any sense either of the man who is at once selfish and 
succeeds, who gets what he wants (as is unquestionably the 
case with many people who live for what a priori moialists 
count unwoithy objects), or of the man who ‘never thinks 
about himself at all ’ ? So far os the proposition means any- 
thing, it would seem to represent Kant’s notion, long ago 
found unthinkable and impossible, the notion of thcie bemg 
two wills or selves m a man, the ‘pure* will or ego and the 

* empirical ’ will oi ego, the pure will hemg independent of a 
man s actual desiies and directed to the fulfilment of a uni 
versal law of which it is itself the giver, the empuicol will 
being determined by the strongest desue and directed to this 
or that pleasure In this pioposition the ‘objects which the 
man actually desiies and m which he ordinarily seeks satis- 
faction* are presumably objects of what Kant called the 

* empirical will * while the ‘ law of his being ’ corresponds to 
Kant’s ‘pure ego ’ But just as Kant must he supposed to 
have believed m some identity between the puie and em 
pineal will, os implied in the one term ‘ will,’ though he 
does not explain in what this identify consists so tbe pro 
position before ua apparently ascribes man’s quest for self 
satisfaction as diiected to certam objects, to the same law of 
his being which pi events it from finding it there Is not 
this nonsense P * 

* [Alwre Beot on X J 
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«« qiaesfcions we answer as follows. The pro- 

position before ns like all the theories of moral freedom 
whickwe have noticed, nndonbtedly implies that the wiU 
of ^ eve^ man is a form of one conscionsly self-realisinff 
principle, which at the same time is not tmly or fully ea- 
pressed in any man’s will. As a form of this self-realising 
principle it may be called, if we like, a ‘ pure ego* or ‘the 
pure ego * of the particular person j as directed to this or that 
object in such a way that it does not truly express the self- 
realising principle of which it is a form, it may be called the 
‘ empirical ego ’ of that person. But if we use such language, 
it must be borne in mind that the pure and empirical egos 
are still not two egos but one ego ; the pure ego being the 
self-realising principle considered with reference either to its 
idea, its possibility, what it has in itself to become, the law 
ofitsbeing, or to Bomeultimateactualisation of this possibility; 
the empirical ego being the same principle as it appears in 
this or that state of character, which results from its action, 
but does not represent that which it has in itself to become, 
does not correspond to its idea or the law of its being. By 
a consciously self-realising principle is meant a principle 
that is determined to action by the conception of its own 
perfection, or by the idea of giving reality to possibilities 
which are involved in it and of which it is conscious as so 
involved ; or, more precisely, a principle which at each stage 
of its existence is conscious of a more perfect form of exist- 
ence as possible for itself, and is moved to action by that 
consciousness. We must now explain a little more iully how 
we understand the relation of the principle in question to 
what we call our wills and our reason, — the will and reason 
of this man and that, — and how we suppose its action to con- 
stitute the progress of morality. 

21. By ‘practical reason* we mean a consciousness of a 
possibility of perfection to be realised in and by the subject 
of the consciousness. By ‘ will ' we mean the effort of a self- 
conscious subject to satisfy itself. In God, so far as we can 
ascribe reason and wiU to Him, we must suppose them to 
be absolutely united. In Him there can be no distinction 
between possibility and realisation, between the idea of 
perfection and the activity determined by it. But in men 
the self-realising principle, which is the manrfestation of 
God in the world of becoming, in^tbe form which it takes 
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as Tuillattest only ienida to reconciliation Tfitli itself in the 
form ivliicli it takes as reason Self satisfaction, the pnrsnit 
of which IS will, IS sought elsewhere than in the realisation 
of that consciousness of possible perfection, which is reason 
In this sense the object of will does not coincide with the 
object of reason On the other hand, just because it is self 
satisfaction that is sought in oh willing, and because by a 
self conscious and self realising subject it is only in the 
attainment of its own perfection that such satisfaction can 
be found, the object of will is intrinsically or potentially, 
and tends to become actually, the some as that of reason It 
is this that we express hj eapng that man is subject to a 
law of his being which pi events him ft om finding satisfaction 
in the objects in which under the precsuie of his desires it is 
his natural impulse to seek it This ‘natural impulse* (not 
stnctly ‘natural’) is itself the result of the operation of the 
self lealising principle upon what would otherwise be an 
animal system, and is modified, no doubt, with endless com- 
plexily m the case of any mdividnal by the result of such 
operation thiough the ages of human history But though 
the natural impulses of ihe wiU are thus the work of the self- 
realising principle in us, it is not in their gratification that 
this principle can find the satisfaction which is only to be 
found in the consciousness of becoming perfect, of realising 
what it has it in itself to be In order to any approach to 
this satisfaction of itself the self lealising principle must 
cariy its work farther It must overcome the ‘natural 
impulses not in the sense of either extinguishing them or 
denying them an object, but m the sense of fusing them 
with those higher interests, which have human peifection 
in some of its forms for their object Some approach to 
this fusion we may notice in all good men , not merely in 
those in whom all natural passions, love, anger, piide, am 
bition, are enlisted in the service of some gieat public cause, 
but in those with whom such passions are all governed 
by some such commonplace idea as that of educating a 
fomily 

22 So for as this state is reached, the mnw may be sn id 
to be reconciled to * the law of his being * which (as was 
said above) prevents him from findmg satisfaction m the 
objects m which he ordmanly seeks it, or anywhere but m 
the realisation m himself of an idea of perfection Since the 
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law is, in fact, the action of that 


b’ and which existe inaorasX^^Bdf-rL'Set 

of ^ author 

of the law which he ohejs (for this law is the expression of 
that which IS his self), and that he obeys it -beoause 
conscioua of himself as its author; in other words, obeys it 
from that impulse after self-perfection which is the source 
of the law or rather constitutes it. He is ‘free’ (2) in the 
sense that he not merely ‘ddights in the law after the 
inward man’ (to use St. Paul’s phrase), while his natural 
impulses are at once thwarted by it and thwart him in his 
effort to conform to it, but that these very impulses have 
been drmvn into its service, so that he is in bondage neither 
to it nor to the flesh. 

Prom the same point of view we may say that his will is 
‘autonomons,* conforms to the law which the will itself consti- 
tutes, because the law (which prevents him from finding satis- 
faction anywhere but in the realisation in himself of on idea 
of perfection) represents the action in him of that self- 
realising principle of which his will is itself a form. There 
is an appearance of equivocatioD, however, in this way of 
spealnng, because the ‘will ’ which is liable not to be autono- 
mous, and which we suppose gradually to approach autonomy 
in the sense of conforming to the law above described, is 
not this self-realising principle in the form in which this 
principle involves or gives the law. On the contrary, it 
is the self-realising principle as constituting that effort 
after self-satisfaction in each of us which is liable to be and 
commonly is directed to objects which are not contributoi'y 
to the realisation of the idea of perfection,— objects which 
the self-realising principle accordingly, in the fulfilment of 
its work, baa to set aside. The equivocation is pointed out by 
saying, that the good will is ‘autonomons’ in the sense of 
conforming to a law which the will itself, aereasm, constitutes ; 
which is, in fact, a condensed way of saying, tliat the good 
will is the will of which the object coincides with that of 
practical reason; that wfll has its source in the same self- 
realising principle which yields that consciousness of a 
possible self-perfection which we call reason,and that it can 
Snly correspond to its idea, or become whatithasthepossi- 
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bility of becoming, in being directed to the lealisation of that 
consciousness 

28 According to tlie view Eere taken, then, reason and. 
will, even as they exist in men, are one in the sense that they 
are alike expressions of one self realising principle In God, 
or rather in the ideal human person as he really exists in 
God, they are actually one , i e self satisfaction, is for ever 
sought and found in the lealisation of a completely articulated 
or thoroughly filled idea of the perfection of the hnmm person 
In the historical man — in the men that have been and ore 
coming to be — they tend to unite In the experience of 
mankind, and again m the expeiience of the indiMdual as 
detei mined by the experience of mankind, both the idea of 
a possible peifection of man, the idea of which reison is the 
faculty, and the impulse after self satisfaction which belongs 
to the wdl, undergo modifications which render their recon- 
ciliation m the individual (and it is only in indmdnals that 
they can be reconciled, because it is only in them that they 
exist) more attainable These modifications may he stated 
summarily as (1) an increasing concreteness in the idea of 
human peifection, its gradual development &om the vagne 
inarticulate feeling that there is such a thing into a concep- 
tion of a complex organisation of life, with laws and mstitu 
tions, with relationships, courtesies, and chanties, with arts 
and graces through which the perfection is to he attained, 
and (2) a correspondmg discipline, through inheritance and 
education, of those impulses which may be called ' natorol * 
m the sense of being independent of any conscious direction 
to the fulfilment of an idea of perfection Such dismphne 
does not amount to the leconcihation of will and reason, it 
IB not even, piopeily speaking, the beginnmg of it, for the 
reconciliation only begins with the direction of the impulse 
after self satisfaction to the realisation of an idea of what 
should be, as such (bccowso it should be) and no discipline 
through inheritance or education, just because it is onlj 
impulses that are natural (in the sense defined) which it can 
affect, can bnng about this dnection, which, m theological 
language, must be not of nature, but of giace On the con 
trai 7 , til® most refined impulses may he selfi'?hly indulged , 
1 e their gratification may be made an object m place of that 
object which consists in the realisation of the idea of per- 
fection But unless a discipline and refinement of the natural 



24 SENSE OF 'FREEDOM' IN MOBALITT. 


m Buch mstitBfaons and arts, the direction of theimpnlfies ol 
the individual by this idea^ when in some form or other it 
has been consciously awakened in him, would be practioallv 
impossible. The moral progress of mankind has no reality 
except as resulting in the formation of more perfect indi- 
vidnal characters; but on the other hand every progress 
towards perfection on the part of the individual character 


presupposes some embodiment or expression of itself by the 
self-realising principle in what may he called (to speak most 
generally) the organisation of life. It is in turn, however, 
only through the action of individuals that this organisatioii 
of life is achieved. 


24. Thus the process of reconciliation between will and 
reason, — the process through which each alike comes actually 
to be or to do what it is and does in possibility, or according 
lo its idea, or according to the law of its being, — so far as 
it comes within onr experience may be described as follows. 
A. certain action of the self-realising principle, of which 
individnals susceptible in various forms to the desire to 
better themselves have been the medio, has resulted in con- 
ventional morality j in a system of recognised rules (whether 
in the shape of law or custom) as to what the good of society 


requires, which no people seem to be wholly without. The 
moral progress of the individual, bom and bred under such a 
system of conventional morality, consists (1) in the adjust- 
ment of the self-seeking principle in him to the requirements 
of conventional morality, so that the modes in which he 
seeks self-satisfaction are regulated by the sense of what is 
expected of him. This adjustment (which it is the husine'is 
of education to effect) is so far a determination of the will 
as in the individual by objects which the universal or 
national human will, of which the will of the individual is a 
partial expression, has brought into existence, and is tons 
a determination of the will by itself. It consists (2) in a 
process of reflection, by which this feeling in the individual 
o^f what is expected of him becomes a conception (^aer 
whatever name) of something that universally should be, of 
Bometbing absolutely desirable, of a single end or object of 
life. The content of this conception may be no more than 
what was already involvedin the individual's feeling of what 
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IS expected of him, that is to say, if c tiled upon to state in 
detail what it is that has to be done for the attainment of 
the absolute moral end or in obedience to the law of what 
umvewally should be, he might only be able to specify con* 
duct which, apart from any such explicit conception, he felt 
was expected of him For all that there is a gfreat diffeience 
between fe^ng that a certain line of conduct is expected of 
me and conceiving it as a form of a universal duty So long 
as the requirements of established moiality are fdt in the 
former way, they present themsdves to the man as imposed 
fiom without Hence, though, they are an expression of 
practical leason, as operating in pievious generations of 
men, yet, unless the indmdnal conceives them as relative to 
an absolute end common to him with all men, they become 
antagonistic to the practical leason which operates in him, 
and which in him is the source at once of the demand for 
self-satisfaction and of the effort to find himself in, to carry 
his own unity into, all things presented to him. Hnless the 
actions required of him by *the divine law, tbe civil law, and 
the law of opinion or reputation* (to use Locke’s classifica- 
tion) tend to reahse his own idea of what should be oris good 
on tbe whole, they do not form an object which, as contem- 
plated, he can haimomse with the other objects which he 
seeks to understand, nor, as a practical object, do they form 
one m the attainment of which he con satisfy himself Hence 
hefoie the completion of the piocess through which the in- 
dividual comes to couceive the performance of the actions 
expected of him under the general form of a duty which in 
the freedom of his own reason he recognises as binding, 
there is apt to occur a revolt against conventional moraliiy 
The issne of this may either bean apparent suspension of the 
moral growth of the mdmdua!, or a clearer apprehension of 
the spirit undeilying the letter of the obligations laid on him 
by society, which makes his rational recogmtion of duly, 
when arrived a much more valuable infiuence in promob- 
mg the moral growth of society 

25 Piocess (2), which may he called a reconciliation of 
reason with its6df, because it is the appropriation by reason 
as a peisoual prmmple m the mdividtial of the work which 
reason, actmg through the media of other persons, has already 
achieved mthe estabhshment of conventional morality, is the 
condition of tbe third stage in which the moial progress of 
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Hie mdividual consists ; viz. the growth of a personal interest 

s believed to contribute to the absolutely desirahlefor to 
human perfection, because it is believed to do so. Just so 
far as this interest is formed, the reconciliation of the two 
mo^s in which the practical reason operates in the individual 
is effected. The demand for self-satisfaction (practical reason 
as the will of the individual) is directed to the realisation of 
an ideal object, the conceived ‘should be,’ which practical 
reason as our reason constitutes. The ‘ autonomy of the 
will ’ is thus attained in a higher sense than it in the 
‘adjustment* described under (1), because the objects to 
which it is directed are not merely determined by customs and 
institutions which are due to the operation of practical reason 
in pi’cvious ages, but are embodiments or expressions of the 
conception of what absolutely should be as formed by the 
man who seeks to satisfy himself in their realisation. Indeed, 
unless in the stage of conformity to conventional morality 
the princiiile of obedience is some feeling (though not a clear 
conception) of what should be, of the desirable as distinct 
from the desired , — if it is merely fear of pain or hope of 
pleasure, — there is no approach to autonomy of the will or 
moral freedom in the conformity. We must not allow the 
doctrine that such freedom consists in a determination of the 
will by reason, and the recognition of the truth that the 
requirements of conventional moraliiy are a product of 
reason us operating in individuals of the past, to mislead us 
into supposing that there is any moral freedom, or an^hing 
of intrinsic value, in the life of conventional morality as 
governed by * interested motives,* by the desire, directly or 
indirectly, to obtain pleasure. There can be no real deter- 
mination of tbe will by reason unless both reason and will are 
operating in one and the same person. A will is not really 
anything except as the will of a person, and, as we have seen, 
a will is not really determinable by anything foreign to itself ; 
it is only determinable by an object which the person wilhi^ 
makes his own. As little is reason really anyttog apart 
from a self-conscious sulgecty or as other than an 
fection to be realised in and by such a subjert. Tbe de- 
termination of will by reason, then, which constitutes moral 
freedom or autonomy, must mean its det^mation by sm 
object which a person wilh’ng, in virtue of his reason, presents 
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to himself, that object consisting in the realisation of an 
idea of perfection in and by himself. Kant’s view that the 
action' which is merely * pflichtmassig,’ not done *ans 
Pflicht,’ is of no moral value in itself, whatever may be its 
possible value as a means to the production of the will which 
does act * aus Pflicht,’ is once for all true, though he may 
have taken too narrow a view of the conditicms of actions 
done * aus Pflicht,’ especially in supposing (as he seems to 
do) that it is necessary to them to be done painfully. There 
is no determination of will by reason, no moral freedom, in 
conformity of action to rules of which the establishment is 
due to the operation of reason or the idea of perfection in 
men, unless the principle of conformity in the persons con- 
forming is that idea itself in some form or other. 



mrniEBS ON THE PEINCIPm OP POLITICAL 

obugahon. 


Nate if the Editor, 

Theso lecturea, whioh are partly critical and partly exporitoiy, treat of 
tire moral grouoda upoo wbicli tbeaiate ia baaed and upon wbich obedience 
to tbe law of the etate ia juatiiled. They were delivered in 187D-80, 
following upon tho couree from wluch the diacuasion of Sont’a moral 
theory in this volume is taken. Tbe two courses are direcUy connected, 
civil institutions being throughout regarded as tbe external expression of the 
moral progress of mankind, and os supplying the matenol through which 
tho idea of perfection must he realised. 

Aa is implied in section 6, the inqmiy into tbe nature of political obli- 
gation forms part of a wider inquiry into the concrete forms of morality in 
general, ' tho detail of goodness ’ Tbe lecturer bad intended to complete 
the course 1^ a conaideration of ‘social virtues’ and 'moral sentunents'; but 
this intention was not carried out, (See section 261.) 



LEOTURES ON THE PRINGEPLES OP POLmOAL 
OBUOATION 


A TEE QROUmS OF POLITIOAL OBLIGATION 

1 The Bnbjeefe of this course of lectures is the principles 
of political obligation , and(|ihat term is intended to include 
the obligation of the subject toirards the sovereign, the 
obligation of the citiven toTvards the state, and the obligation 
jf individuals to each other os enforced by a pohtical superior ) 
My purpose is to consider ihe mo cal function or obie ot 
se rved by law, or by the system of nghts and oEligationB 
w hich the state enfo rces, a nd in so doing to discover the tru e 
g round or justification for obedience to la w My plan will 
be (1) to state in outline what 1 consider the true function of 
law to be, this being at the same time the true giound of our 
moral duty to obey the law , and throughout I distinguish 
moral duty from legal obligation , (2) to examine the chief 
doctrmes of political obligation that have been current in 
modern Eui ope, and by criticising them to bring out more 
cleaily the mam pomts of a truer doctrme , (3) to consider in 
detail the chief nghts and obhgatious enforced m civilised 
states, mqumng what is their justification, and what is 
the ground for respecting them on the pnnciple stated 

2 In previous lectures I have explained what I under- 
stand moral goodness to be, and how it is possible that there 
should he such a thmg, m other words, what are the condi- 
tions on the part of reason and will which are implied m our 
hemg able to conceive moral goodness as an object to he aimed 
at, and to give some partial reality to the conception Our 
results on this question may be briefly stated as follows 

Ihe highest moial goodness we found was an attribute 
of character, in so far as it issued m acts done for the sake 
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Of their goodness, not for the sake of any pleasure oranr 
^tisfaction of desire -which they bring to the agent, s/fc 
It IS impossible that an_ action shonld be done for the sake 
of its goodness, nnless it has been previously contemplated 
as good for some other reason than that which consists in 
Its being done for the sake of its goodness. It mnsthave 
been done, or conceived as possible to be done, and have 
been accounted good, irrespectively of the being done from 
Ihis^ which we nltimately come to regard as the highest 
motive. In other words, a prior morality, founded upon 
interests which are other than the pure interest in being 
good, and governed by rules of conduct relative to a standard 
of goodness other than that which makes it depend on this 
interest, is the condition of there coming to be a character 
governed by interest in an ideal of goodness. Otherwise 
this ideal would be an empty one ; it would be impossible to 
say what the good actions were, that were to be done for 
the sake of their goodness 5 and the interest in this ideal 
would be impossible, since it would be an interest without 
an object, 

3. When, however, morality of the latter kind has come 
to he recognised as the highest or the only true morality, 
ihe prior morality needs to be criticised from the point of 
view thus gained. Those interests, other than the interest 
in being good, which form the motives on the part of the 
individual on which it rests, will not indeed he rejected as 
of no moral value ; for no one can suppose that without 
them, or except as regulating them, the pure interest in 
being good could determine conduct at all. But they will 
be estimated according to tbeir value as leading up to, or 
as capable of becoming elements in, a character in which 
this interest is the governing principle. Again, those rules 
of conduct, according to which the terms right and wrong, 
good and bad, are commonly applied, and which, as was jnst 
now said, are relative to a standard certainly not founded on 
the conception of the good as consisting in the character 
described, are not indeed to be rejected; for mthout them 
there would be noKhingto define the duties which the highest 
character is prepared to do for their oto sake. But Ihey 
have to be revised according to a method which inquires^ 
into their rationale or justification, as conditions of approxi- 
mation to the highest character. 
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4 Such a cnticism of moral interest*! — of the general 
motiTes which determine moral conduct and regulate such 
moral approbation or disapprobation as is not based on a 
strict theory of moral good — ^may be called by the name of 
*a theory of moral sentiments * The criticism of recognised 
rules of conduct wiU fall under two heads, according as 
these rules ore embodied in positive law (law of which the 
observance is enforced on the individual by a pohtical 
superior), or only form part of the * law of opinion * (part of 
what the individual feels to be expected of him by some 
person or persons to whose eicpectations he ought to con- 
form) 

6 Moral mterests are so greatly dependent on generally 
recogfnised rules of conduct that lie criticism of the latter 
should come first The law of opinion, again, m so many 
ways presupposes a social fabric supported by ‘positive* 
law, that we can only fairly take account of it when we have 
considered the moial value and justifiability of the fabric so 
supported I propose therefore to begin our inquuy mto 
the detail of goodness — ^into the particular kinds of conduct 
which the man wishmg to do good for the sake of its good 
ness IS entitled to count good — by considering wl ^t is of 
•p ermanent moral value in the institutions of civil hfe. a s 
established m Europe, i n what way they have contribute d 
and contribute to the p ossibility of morality m the higher 
S gnse of the term, and are justified, or have a moral claim 
up on pur loyal contor mity, in consequence 

6 (^he condition ot a moral lite is the possession of will 
and reason) Will is the capacity in a man of being deter 
mmed to action bj the idea of a possible satisfaction of 
himself An act of will is an action so determined A 
state of will IS the capacity as determmed by the particular 
objects in which the man seeks self satisfaction , and it 
becomes a character in so far as the self satisfaction is 
habitually sought m objects of a particular kmd Practical 
reason is the capacity in a man of conceiving the perfection 
of his nature as an object to be attamed by action All 
moral ideas have their origin j£ reason, i e in the idea of a 
possible self perfection to attained by the moral agent 
This does no! mean thaVwe moral agent m every stage of 
his progress could slate this idea to himself m an abstiact 
form, any more ^an m every stage m the acquisition of 
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Jmcmledge about nature a man can state to Mmself in an 
abstract form^e conception of the unity of nature, wMch 
^ acquisition of his Wledge. 
Ideas do not first come into existence, or begin to operate, 
upon the formation of an abstract expression for them 
iliis expression is only arrived at npon analysis of a concrete 
experience, vrMch they have rendered possible. Thus we 
only learn to express the idea of self-perfection in that 
abstract form upon an analysis of an experience of self- 
improvement which we have ourselves gone through, and 
which must have been gone through by those with whom 
we are connected by the possession of language and an 
organisation of life, however elementary: but the same 
analysis shows that the same idea must have been at work 
to make such experience possible. In this idea all particular 
(moral ideas])-all ideas of particular forms of conduct as 
estimable — originate, though an abstract expression for the 
latter is arrived at much sooner than such an expression 
for the idea in which they originate. They (arise, as the 
individual’s conception of the society on the well-being of 
which his own depends, and of the constituents of that well- 
being, becomes wider and fuller 5 and they are embodied in 
the laws, institutions, and social expectation, which make 
conventional morality. This embodiment, again, constitutes 
the moral progress of mankind.) This progress, however, is 
only a moral progress in so far as it tends to bring about 
the harmony of will and reason, in the only form in whicli 
it can really exist, viz. in the characters of persons. And 
fliiH result is actually achieved, in so far as upon habits 
disciplined by conformity to conventional morriity there 
supervenes an intelligent interest in some of the olgects 
contributory to human perfection, which that conventional 
morality subserves, and in so far as that interest becomes 
the dominant interest of the character. 

7. (The value then of the institutions of civil life lies m 
their operation as giving reaHty to these capacities of will 
and reason, and enabling them to be really exercised^ In 
their general effect, apart from particular aberrations, they 
render it possible for a man to be 
idea ,of a possible satisfaction of himself, 
driven this way and that by ^ 

give reality to the capacity caUed will: and they enable 
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h im to realise his reason, Le. his idea of self-perfectaon, by 
acting as a member of a social organisation in which eacn 
contributes to the better-being of all the rest. So far as 
they do in fact thus operate they are morally juBtified,(andh 
maybe said to correspond to the ‘law of nature,* thejws 
naturee^ according to the only sense in which that phrase 
can be intelligibly used. 

8. There has been much controversy as to what the jua 
naiwrm (‘ Naturrecht ’) really is, or whether there is such a 
fLing r at all. And the controversy, when it comes to be 
dealt with in English, is further embarrassed by the fact that 
we have no one term to represent the full meaning of ‘jus * 
or ‘Reoht,’ as a system of correlative rights and obligations, 
actually enforced or that should be enforced by law. But 

(^tlie essential questions are s (1) whether we are entitled to 
distingnish the rights and obligations which are anywhere 
actually enforced by law from rights and obligations which 
really exist though not enforced; and (2), if we are entitled 
to do BO, what is to be our criterion of rights and obligations 
which are leally valid, in distinction from those that are 
actually enforced.) 

9. CNo one would seriously maintain that the system of 
rights and obligations, as it is anywhere enforced by law, 
— ^the ‘jus’ or * Eecbt’ of any nation — ^is all that it ought to 
be. Even Hobbes holds that a law, though it cannot be 
unjust, may be pernicious. But there has been much 
objection to the admission of natural rights and obligations. 
At any rate the phrase is liable to misinterpretation. It 
may be taken to imply that rights and obligations can exist 
in a ‘ state of nature ’ — a state in which every individual is 
free to do as he likes — ; that legal rights and obligations 
derive their authority from a voluntary act by which indivi- 
duals contracted themselves out of this state ; and that the 
individual retains from the state of nature certain rights 
with which no legal obligations ought to conflict. Such a 
doctrine is generally admitted to be untenable ; but it does 
not follow from this that there is not a true and important 
sense in which natural rights and obligations exist, — the same 
sense as that in which duties may be said to exist though 
unfulfilled. T here is a system of rights and obligations which 
al wuld he mai^ined by law, w hether it is so or not, and 
w^eh may properly be ^Ued ‘ natural * T iioi in the sense '£n 


PRINCIPLES OF POLmOAL OBLIGAHON, 


tlie tern «^na tnnil’ wodd implr that sucli A s«f»m 
C Ter did exist or could exist independentlv o£ force 
b ^ociety over mdiTidnals, bnt ^nataral^ecans&necftssBrTf^ 
is the vocation of hnman society tn 
10(_The • jpa nators^' tRos understood, is at oncediitm. 
gnished from the sphere of moral dniy, and relative to it. 
It is distinguished from it because admitting of enforcement, 
by law. Moral duties do not admit of being so enforced^ 
The question sometimes put, whether moral duties should 
be enforced bj law, is really an unmeaning one ; for they 
simply cannot be enforced. (They are duties to act, it is 
true, and an act can be enforced t but they are duties to act 
from certain dispositions and with certain motives, and these 
cannot be enforced.) Ifay, the enforcement of an outward 
act, the moral character of which depends on a certain 
motive and disposition, may often contribute to render that 
■motive and disposition impossibie: and from "this fact arises 
a limitation to the proper province of law in enforcing 
acts, which "will have to be further considered below. When 
obligations then are spohen of in this connection, as part of 
the ‘jus naturaj * correlative to rights, th^ most always be 
understood not as moral dnties, not as rektive to states of 
will, but as relative to outward acts, of which the perform- 
ance or omission can and should he enforced. There is a 


moral duty to discharge sudi obligations, and to do so in a 
certain spirit, but the obligation is sncb as tbat "with wbicb 
law has to do or may have ■to do, is relative to an outward 
sttct merely, and does not amount to a moral duty. There is 
a' moral duty in regard to obligations, but there can be no 
ob -ligation in regard to moral duties. Thus the * jusuaturae* 
— ^tb^e system of rights and obligations, as it should become 
no lesss thnn as it actually is maintained— is distinct from 
moraliHy in the proper sense, ^ut it is relative to it. This 
is impliVcd in saying that there is a moral duly in regard to 
actual ob,|jgations, as well as in speaking of the system of 
rights and obligations as it should become.) If such lan- 
guage is jnstvfiable, there must he a moral ground both for 
conforming to,, and for seeking to develope and improve, 
established ‘Eeciit*. a moral ground which can only hem 
the moral end that established system. ^ 

11. Thus we hei,4n the e thical criticism of law with two 
principles that nothing^BuT' extemai acts can be 
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matter of * obligation * (m the restncted sense) , and ( 2 ) 
bhai^ in regard to that which can be made matter of obliga^* 
taonj^the question what should be made matter of obhgation 
— ^e question how far rights and obligations) as actnallj 
established by law, correspond to the true *jus naturee *■ — 
mast be considered with reference to the moral end, as 
serving which alone law and the obligpitions imposed by law 
have ■^eir wilue *) 

12 Before proceeding, some remarks have to be made as 
to what 18 implied in these prmciples (o) Does the law, or 
18 it possible that it should, confine its view to external acts? 
W hat exactly is memt by an external act ? (In tlie case of 
obligations wnicn i am legally pnnisiiabli for disregardmg, 
the law, in decidmg whe^er punishment is or is not due, 
bihes account of much beside the external act ,)and this im- 
plies that much beside external action is involved in legal 
obhgation In the case where the person or property of 
another is damaged by me, the law does not mquire merely 
iibether the act of damage was done, and done by means of 
my bodily members, but^hether it was done intentionally 
and if not done with the direct intention of mflicting the 
damage, whether the damage arose in a manner that might 
have been foieseen out of something which I did mtend to 
do whether, agam, if it was done qmte accidentally the 

* Thare are two doSoU on* of Recht Bicbt u that which i» really nocMsaiy 
or JU8 nitorie quoted hy Ulna to the maintenaneo of the material eon 
{haturrtchl p 210) wh ch omhody the ditiona easential to the exietence and 
trntbe conveyed in thcie etatemonta perfection of bnman porsontilily Cf 
(1) Kranee defines Recht as due Ttondelcnburg haturrtcht §46 Bsi 
OT^nueho Oanzo dcr auaseren Bed b Red t ist im nttlicben Oanaen der In 
gongen dea ^ ernnnftlebena il e oigamc begv ff doyen gen allgemeinon Beetim 
whole of the outward conditions neecs miingen des Handelns dnreh welchs 
eary to the lauonal life (2) Henna es gesdnebt das* das e ttliche Oanre 
siy* that Becht u was der Ideo der nndseineGI cdomngsich erhaltennnd 
UnrerletslmrLe t dor matenellcn we- we tar hilden kann Aiterwards he 
eentliehenBedingungendesmoisliBchen emphaaues tiio words des Handelns 
Hensdiettthiinis d h dor menschlichon and adds Zwar fcann das Handoln 
Petsonliehkeit nach ihrer Exuteuz nnd nieht ohne den Willon godaeht woidon 
ihror VerTollkommnnng odcr dor na der com Omnde tiegt aberdieR^t 
Teransserliehen Mensehengoter tm be* immnngeneindmchtBostimmnngen 
t ii8*erlieben Verhehr entspridit le dis WtUena ala eotchen wesdeminnont 
Right ie what (or that »« properly Ocbiot, dor Ethik der Oennming 
matter of legal ohl gation which ^ 'in anbeimSillen wurde Her Willo der 
tho oatwaid intercourse of mon cone* nidit HamUnug wud ente eht siA dem 
•ponds to tho idea of the innolab lity Becht. Wenn das Recht Sehnld nnd 
of the essential matenal conditions of Veisehen nnd ct^pa in eem 

a mo's! hunantty le. of the human Bermehmoht eomndneauinnereaW 
peisocality in zeapeet of ito eastoiiee charaktensUBche Benduffenhaten dei 
and ita pctfecUon, <v, more simply, Handelns uusnsehena’ 
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accident Tvas due to culpable negligence. This, howver doe» 
aat the law caaenUor pmeat 

external action, but onlj that it is action ^vhich it seeks to 
^force or prevent, for withont intention there is no action. 
\ye talk indeed of a man acting against his will, but if this 
means a^g against intention it is what it is impossible 
to do. What I call on a ctdone against my wil l is either (1) 
an act done by someone else usSg my body, throngh supeiior 
force, as a means : in which case there is an act, but it is not 
mine (e.g. if another uses my hand to pnll the trigger of a 
gun by which someone is shot) j or (2) a natural event in 
which my limbs are affected in a certain way which causes 
certain results to another person (e.g. if the rolling of a ship 
throws me against another person who is thus thrown into 
the water) j or (3) on act which I do under the influence of 
some strong inducement (e.g. the fear of death), hut which is 
contrary to some strong wish. In this case the act is 
but mine because I intend it j because it is not against my 
will as = intention. In saying, then, that the proper, hecanse 
the only possible, function of law is to enforce the perform- 
ance of or abstinence from external actions, it is implied that 
its function is to produce or prevent certain intentions, foi 
without intention on the part of someone there is no act. 

13. tPut i f an act necessarily inclndes intention, what is 
th e -nature of therestriction implied in calling it externa l P 
An external action is a determination of will as exhibited in 
certain motions of the bodily memhers which produce certain 
effects in the material world; not a determination of the 
will as arising from certain motives and a cei tain disposition) 
All that the Jaw can do is to enjoin or forbid determinations 
of will as exhibited in such motions, &c. It does indeed pre- 
sent a motive, for it enforces its injunctions and prohibitions 
primarily by fear, by its threat of certain consequences if its 
commands are disobeyed. This enforcement is not an exer- 
cise of physical force in the stiict sense, for in this sense no 
force can produce an action, since it cannot produce a deter- 
mination of will j and the only way in which the law or its 
administrators employ such force is not in the production but 
in the prevention of action (as when a criminal is looked up 
or the police prevent mischievous persons from assaulting 
US or breaking into our houses). But though, iu enforcmg 
ite commands by threats, the law is presenting a motive, and 
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thns^ according to onr distmction, affecting action on. its 
inner side, it does this solely for the sake of the external act. 
It does not regard the relation of the act to the motive fear 
as of any intrinsic importance. If the action is performed 
without this motive ever coming into play under the influence 
of what the moralist counts higher motives, the purpose of 
the law is equally satisfied. Indeed, it is always understood 
that its purpose is most thoroughly served when the threat 
of pains and penalties has ceased to be necessary, and the 
obligations correlative to the rdations of individuads and of 
societies are fulfilled from other motives. Its bnsiness is to 
maintain certain conditions of life — ^to see that certain actions 
are done which are necessary to the maintenance of those 
conditions, others omitted which would interfere with them. 
It has nothing to do with the motive of the actions or 
omissions, on which, however, the moral value of them 
depends. 

14. It appears, then, that legal ohligations — obligations 
which can possibly form the subject of positive law — can only 
be obligations to do or abstain &om certain acts, not duties 
of acting from certain motives, or with a certain disposition. 

(It is not a question whethar the law should or should not 
oblige to anything hut performance of outward acts. It 
simply cannot oblige to anything else, because the only 
means at its command for obtaining the fulfilment of ohli- 
gations are (1) threats of pain and offers of reward, hy means 
of which it is possible indeed to secure the general perform- 
ance of certain acts, but not their performance from the 
motive even of fear of the pain threatened or hope of the 
reward offered, much less from any higher motive; (2) the 
employment of physical force, (a) in restraining men dis- 
posed to violate ohligations, (6) in forcibly applying the 
labour or the property of those who violate obligations to 
make good the breach, so far as is possible ;) (as, e.g., when 
the magistrate forestalls part of a man’s wages to provide for 
a wife whom he has deserted, or when the property of a 
debtor is seized for the benefit of his creditors.) 

15. Only outward acts, then, can be matter of legal obli- 
gation ; but w hat sort of on t\vaTd_a.cts sh ould he matter o f 
legal obligati otTy The answer to this question n-ris Ai^ f>ntrof 
the ^ove consideration, of the means which law employs to 
obtain the fu lfilmen t of obligation)^ combined with the view 
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Of lim as relative to a moral end, i.e. the formation of a 
somety of persons acting from a certain disposition, from 
inteiestin the society asBuch.fThoseactsonly shouldhematter 
ot legal injunction or prohiKtion of which the performance 
or omission, irrespectively of the motive from which it pro- 
ceeds, IS so necessary to the eidstence of a society in which the 
moral end stated can he realised, that it is better for them to 
be done or omitted from that unworthy motive which consists 
in fear or hope of legal consequences than not to he done at all.') 

IG.^We distinguish, then, the system of rights actually 
maintained and obligations actually enforced by legal 
sanctions (‘Eecht’ or *jns*) from the system of relations 
and obligations which, should 6e maintained by such sanctions 
(‘ Naturrecht ’) j and we hold that those actions or omissions 
should he made obligations which, when ma de obliga tions, 
serve a cei-tain moral end ;Hhat this end is the ground ot 
justidcation or rationale of legal obligation ; and that thus 
we obtain a general rule, of both positive and negative ap- 
plication, in regard to the proper matter or content of legal 
obligation. For since the end consists in action proceeding 
from a certain disposition, and since action done from appre- 
hension of legal consequences does not proceed from that 
disposition, no action should be enjoined or prohibited by 
law of which the injunction or prohibition interferes with 
actions proceeding from that disposition, and every action 
should be so enjoined of which the performance is found to 
produce conditions favourable to action proceeding from that 
disposition, and of which the legal injunction does not inter- 
fere with such action. 

17. Does this general rule give any real guidance in the 
difficulties which practically arise in regard to the province 
of law— as to what should be required by law, and what left 


to the inclination of individuals? Wliat cases are there or 
have there been of enactments which on this principle we 
p pTi pronounce wrong? Have attempts ever been made by 
law to enforce acts as virtuous which lose their virtue when 
done under fear of legal penalties P It would be difficult, no 
doubt, to find instances of attempts to enforce by law actions 
of which we should say thsit the value lies in the disposition 
from which they are done, actions, e.g. of disinterested 
kindness, because the clear conception of virtue as de- 
pending not on outward results, but on disposition, is hut 
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slowly arrived at, and has never been reflected m law. But 
without any strictly moral object at all, laws have been made 
which check the development of the moral disposition. 
This has been done (a) by legal requirements of religious 
observance and profession of belief, which have tended to 
vitiate the religious source of morality ; (t) by prohibitions 
and restraints, unnecessary, or which have ceased to be 
necessary, for maintaining the social conditions of the moral 
life, and which interfere with the growth of self-reliance, 
uiththe formation of a manly conscience and sense of moral 
dignity, — in short, with the moral autonomy which is the 
condition of the highest goodness ; (c) by legal institutions 
which take away the occasion for the exercise of certain 
moral virtues (e.g. the Poor-law which takes away the oc- 
casion for the exercise of parental forethought, filial reverence, 
and neighbourly kindness). 

18. Laws of this kind have often been objected to on the 
strength of a one-sided view of the function of laws ; the 
view, viz., that its only business is to prevent interference 
with the liberty of the individual. And tbis view has 
gained undue favour on account of the real reforms to which 
it has led. The laws which it has helped to get rid of were 
really mischievous, hut mischievous for further reasons than 
those conceived of by the supporters of this theory. Hh-ving 
done its work, the theory now tends to become obsti-uctive, 
because in fact advancing civilisation biungs with it more 
and more interference with the liberty of the individual to 
do as he likes, and this theory affords a reason for resisting 
all positive reforms, all reforms which involve an action of 
the state in the way of promoting conditions favourable to 
moral life. It is one thing to say that the state in promot- 
ing these conditions must take care not to defeat its true 
end by narrowing the region within which the spontaneity 
and' disinterestedness of true morality can have play; 
another thing to say that it has no moral end to serve at all, 
and that it goes beyond its province when it seeks to do 
more than secure the individual from violent interference 
other individuals. ^The true ground of objection to ‘ paternal 
government’ is not that it violates the ^loissez faire* 
principle and conceives that its office is to make people 
good, to proinote morality, but that it rests on a misconcep- 
tion of moraliiy. The real function of government being to 
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jnaint^ conditious of life in yfbdch morality slaH be 
possible, and moraliiy consisting in the disint^sted per 
formance of self-imposed duties, ‘paternal goremment’ 
us he^ to mate it impassible by narroTring the room for 
the self-imposition of duties and for the play of disinterested 
motives.) 

19. The question before us, then, isjljn irhat -ways and 
how far do the main obligations enforced and rights main- 
tained by law in all civilised societies contrihnte to the moral 
end described;) viz. to estahlirii those conditions of life in 
which a tme, i.e. a disinterested or nnselfish morality shall 
be possible ? ^The answer to this question will he a theory ot 
the * jns natnim * ; i-e. it will explain how far positive law is 
what it should he, and what is the ground of the dnty to 
obey it; in other words, of political obligation. There are 
two things from which such a theory muse be dlstinscished. 
(1) It is not an inquiry into the process by which actual 
law came to be what it is; nor (2) is it an inquiry how far 
actual law corresponds to and is derived from the ezerdse 
of certain original or natural rights^ (1) It is not the 
former, because the process by which the law of any nation 
and the law in which civilised nations agree has come to 
be what it is, has not been determined by reference to that 
end to which we hold that law ought to be directed and 
by reference to which we criticise it. That is to say, the 
process has not been determined by any such conscions 
reference on the part of the agents in the process. 2\o 
doubt a desire for social good as distinct from private 
pleasure, for what is good on the whole as distinct from 
what is good for the moment^ has been a necessny condition 
of it; but (a), as an agent in the development of law, this 
has not reached the form of a conception of moral good 
according to that definition of it by which the valne of law 
is to he^estimated ; and {b) in bringing law to its present 
state it has been indistinguishahly blended witi^pnrely 
selfish pasrions and with the simple strnggle for esisuence. 

20. (2) A true theoiy of * jns nature.’ a rationale of kw 
or ideal of what it should be^ is not to be bad by mquiimg 
how iax actual law corresponds to, and is 

exercise of certain oricinal or natural rights, ^ m ta^en 
to mean that we know, or can ascertain, whu nghiS are 
natural on grounds distinct from those on which we neter- 
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tmna wliT-t laTVB aie jnstifiable and that then we can proceed 
to aacertam what laws are justifiable by deduction from 
such rights * Natural rights,* so far as there aie such things, 
are themselTes lelative to the moral end to which perfect 
law IS relative A law is not good because it enforces 
‘ natural nghts, but because it contributes to the realisation 
of a certam end We only diacovei what rights are natural 
by considenng what powers must be secured to a man in 
order to the attainment of this end These powers aperrect 
law will secure to their full extent Thus the consideration 
of what nghts are * natuial * (in the only legitimate sense) 
and the consideration what laws are justifiable foim one and 
the same process, each piesupposmg a conception of the 
moral vocation of man 


21 The doctrme here assei ted, that all i ights are relative 
to moral ends or duties, must not be confused with the 
oidinary statement that every right implies a duty, or that 
rights and duties are correlative This of course is true m 
the sense that possession of a nght by any person both 
implies an obligation on the part of someone else, and is 
conditional upon the recognition of oeitom obligations on 


the pait of the person possessing it But what is meant is 
Bomethmg different, viz that t he claim or nght of the 
i ndividual to have certain powera secnred to h imJiv-Jooietv. 
e counter claim of socoety to exercise certain noweis 
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man and man, and the right of the state to the sab. 
mission of Its subjects. If the question, then, is mised, 
TThj I ought to respect the legal rights of mj neishhours, 
to paj taxes, or Lave my diildren Taceinated, serve in the 
army if the state requires it, and generally submit to the 
law, the answer according to this theory will he that if I 
fail to do so. I shall directly or indirectly be violating the 
natural rights of other men ; directly in those cases where 
the legal rights of my neighbours are also natural rights, as 
they very well may be (e.g. rights of liberty or personal 
safety); indirectly where this is not the case, because, 
although the rights of the state itself are not natural, and 
many rights exercised by individuals would not only not he 
secured but would not exist at all but for legal enactment, 
yet the state itself results from a covenant which originally, 
in the exercise of their natural rights, men made with each 
other, and to which all horn under the state arid sharing 
the advantages derived from it must he considered parties. 
(^There is a natural right, therefore, on the part of each 
member of a state to have this compact observed, with a cor- 
responding obligation to observe it; and this natural right 
of all is violated by any individual who refuses to obey the 
law of the state or to respect the rights, not in themselves 
natural, which the state confers on individuals.) 

28.^This, on the whole, was the form in which the ground 
of political obligation, the justification of established rights, 
was presented thxonghout the seventeenth century, and in 
the eighteenth till the rise of the ‘ utilitarian ’ theory of 
obligation. Special adaptations of it were made by Hobbes 
and others. In Hobbes, perhaps (of wbom more latw), i^y 
be found an efibrt to fit an anticipation of the utilitarian 
theoiy of political obligation into tbe received theory which 
traced political obligation, by means of the snpposiri^ of a 
primitive contract, to an origin in natural right) Biri in 
him as much as anyone the language and framework of 
the theory of compact is retained, even if an alien doctrine 
may be read between the lines. Of the utjHtanan thgoryjjf 
nolitical obligation more shall be said later. It 
sSSed-ffiTlSmTn which it wonld scarcely be dishnguisbable 
from the doctrine just now stated, the doctnne. vi^J^^ 
the cTOund of political obligation, the 
PoLk should b; recognised as belonging to the state and 
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certain other powers as secnred by the state to mdividnals, 
lies in the fact that t hese powers are necessary to the 
ment of man's Tocation as amoral heinef, to an effectual self- 
d evotion to the work of developing the pe rfect cha racter in 
himself and oth ers. C Utilitarianism proper, however/ recog- 
nises no Tocation of man but the attainment of pleasure and 
avoidance of pain. The only reason why civil rights should 
be respected — ^the only justification of them — ^according to it, 
would be that more pleasure is attained or pain avoided by 
the general respect for them ; the ground of our conscious- 
ness that we ought to respect them, in other words their 
ultimate sanction, is the fear of what tha nonsR ^nenees woul d 
b e if we did no t.) C This theoiy and that which I deem true 
have one negative point in common. They do not seek the 
ground of actual rights in a prior natural right, but in an end^ 
to which the maintenance of the rights contributes. They 
avoid the mistake of identifying the inquiry into the ultimate 
justifiability of actual rightewith the question whether there 
is a prior right to the possession of them. The right to the 
possession of them, if properly so called, would not be a mere 
power, but a power rec ognised by a society as one which 
should exiat. This recognition of a power, in some way or 
other , as that which should be, i s always necessary to render 
i t a righ t. Therefore when we 1^ shown that tiie rights 
exercised in political society were derived from prior ‘ natural * 
rights, a question would still remain as to the ground of those 
natural rights. We should have to ask why certain powers 
were recognised as powers which should be exercised, and 
thus became these natural rights. 

24. Thus, though it may be possible and useful to show 
how the more seemingly artificial rights are derived from 
rights more simple and elementary, how the rights esta- 
blished by law in a political society are derived from rights 
that maybe called natural, notin the sense of being prior to 
society, but in the sense of being prior to the existence of 
a society governed by written law or a recognised sovereign, 
still such derivation is no justification of them. It is no 
answer to the question why they should be respected ; because 
this question remains to be asked in regard to the most 
primitive rights themselves. Political or civil rights, then, 
are not to be explained by derivation from natuml rights, 
but in regard to both political and natural rights, in any sense 
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inwbiclitlierecanbe trnly said to be natural rights, the ones- 
be asted. hoTT it is that cerlmn powers are rS)o.. 
n^ed by men in their intercourse with each other as powere 
that should be exercised, or of which the possible exercise 
should be secured. 

25. I have tried to show in lectures on morals that tae 
conception expressed by the * should be’ is not identical 
with conception of a right possessed by some man or 
men, but one from which tte latter conception is detired. 

It is, or implies on the part of whoever is capable of it, the 
conception of an ideal, unattained condition of hirngplf as 
an absolute end. Without this conception the recognition 
of a power as a right would be impossible. CA power'on the 
part of anyone is so recognised by others, as one which 
should be exercised, when these others regard it as in some 
way a means to that ideal good of themselves which they 
alike conceive: and the possessor of the power comes to 
regard it os a right through consciousness of its being thus 
recognised as contributory to a good in which he too is 
interested. No one therefore can have a right exwpt fll as 
a member of a society, and (2) of a socie^ in which some 

common good is recognised bv the m embers of the society 

a s their own ideal good , as that which shonld be for each _ 
of them. The capacity for being determined by a good so " 
recognised is what constitutes personality in the ethical / 
sense ; and for this reason there is truth m saving that only 
among persons, in the ethical sense, can there come to be 
rights (which is qnite compatible with the fact fliat the 
logical msentanglement of the conception of rights precedes 
that of the conception of the legal person; and that the 
conception of the moral person, in its abstract and logical 
form, is not arrived at till after ttat of tbe legal person). 

Conversely, everyone capable of being determined by the 
conception of a common good as his own ideal good, as that 
which unconditionally shonld be (of being in that sense 
an end to himself), in other words, e veiy_moial person, js 
o anahle of right s; i.e. o f bearing his part in a societyjn 
which the free exercis e of his powers is secnred to jg cn 
t-hrongh the recognit ion, by each ot the others ^ 
cnnift fre edom with Mmsel i. To say tharSe 
is capable of rigT^iTt^thathe onght “ 

that sense of ‘onght’ in which it expresses the relation of 
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mm to an end conceived as absolutely good, to m end 
which, whether desired or no, is conceived as intrinsically 
desirable (The moral capacity implies a consciousness on 
the part of the subject of the capacity that its realisation is 
an end desirable on itself, and rights are the condition of 
lealising it Only through the possession of rights con the 
power of the individual fieely to make a common good his 
own have reality given to it B ights are what may be called 
th e negative realisation of this pow er That is, they realise 
it in the sense of provitllng tor ite firee exercise, of secnrmg 
the treatment of one man by another as equally free with 
himself, b nt tliey do not realis e it positiv ely because their 
possession does not imply tliat in any active ivay the mdivi- 
dnal makes a common good his own fhe possession of 
them, however, is the condition of this positive realisation 
of the moial capacity, and they ought to he possessed because 
this end (m the sense explained) ought to be attained} 

26 Hence on the pait of every pei son (* person* m the 
moral sense explained) the claim, more or less articnlate and 
reflected on, to n 
L is recognition of rights on the part of other s The capacity 
to conceive a common good as one*a own, and to regulate the 
exercise of one’s powers by refeience to a good which others 
recognise, caines with it the consciousness that poweis 
should be so exercised , which means that there should be 
rights, that po wers sho uld be reg nlated by mutu al recogni- 
tjia ^There ought to be rights, because the moral peison- 
ality, — the capacitj on the part of an individual for malang 
a common good his own, — ought to I e developed , and it is 
developed through rights, le thiough the rccogmtion by 
members of a society of powers m each other contributory 
to a common good, and the regulation of those powers by 
that recognition) 

27 In saying that only among * persons ’ can theie come 
to be rights, and that every ‘person* should have rights, I 
have been careful to explain that I use ‘peison* m the 
moral, not merely in the legal, sense. In dealing, then, with 
such phrases as ‘jura personarum ’ and ‘ person^ nghte,’ we 
must keep m view the difference between the legal and 
ethical sense of the proposition that all rights are peisonal, 
or subsist as between persons In the legal sense, so far as 
It IS true, — and it is so only if ‘person* is used m the sense 
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of Eoman kvr,— it is an identical proposition. 4 

liike o Aer identical propositions, its nse is to Imnc^ ont and 
empjasiss in the predicate wiat is indnied m^nnder- 
stood connotation of tHe subject; to remind ns that wbenire 
s^ak of rights nre imply the existence of parties, in Ensiish 
phraseology, capable of suing and being sned, (in the ethical 
sense, it means that rights are derired from die 
o f personalia as = a rational ivin (he. the capai^^l® 
man possesses of being determined to action by the’concep- 
tion of such a perfection of Ms being as inrolres the perfec- 
tion of a society in rrMch he live^., in the sense (a) that 
only among beings possessed of rational triH can there come 
to be rights, (1) that they fcinl their idea, or are jnstifiab!^ 
or such rights as should he rights, only as contributica to 
the realisation of a rational trill.) It is important to bear 
this distinction in mind in order that the proposirion in its 
ethic.!! sense, which can stand on its own merits, may not 
derive apparent coaSrmatioa finom a jnristic tmism. 

2S. The moral idea of personality is constantly tending to 
affect the legal conception of the relation between rights and 
persons. Thus the *jnra personarmn,’ wMch properly a= 
either rights arising out of* status,’ or rights which not only 
{like all rights) reside in someone haring a legal status and 
are available against others baring a legal status, but are 
exercised over, or in respect of, someone possessed of such 
status (e.g. a wife or. a servant), come to be understood as 
rishts derived from the human personality or belonging to 
man as man. It is with some such meaning that English 
writers on law speak of rights to life and liberty as pesoaal 
riirhts. The e:^ressioa might seem pleonastic, since no right 
can exist except as belon^g to a person in ae legal sense. 
Tliev do not use ae phr^e eiaer pleonastically or in ^ 
sense of ae Eoman lawyers’ 'jura per^narum’ aboje^hut 
in the sense aat aese risrhts are immediately derived from, 
or necessarily attach to, the human personality m whateva 
that personality is supposed to conrist. Th^ is no eoub., 
howeW,aat Mstoricallyaeconception of ae 
in anv abstract form, is not arrived at tiU afts, o. ^ 
lecal person has beenans disentangled 

fnram^atae abstract coacepfron of ae legal pe.-c3,as 
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the snstainer of rigflits, is not arsiTcd at till long after rights 
have been actually recognised and established. But the dis- 
entanglement or abstract formulation of the conception of 
moral personality is quite a different thing from the action 
of the consciousness in which personalily consists. 

2d.Cp?he capacity, then, on the part of the individual of 
conceiving a good as the same for himself and others, and of 
being determined to action by that conception, is the foundation 
of rights j and rights are the condition of that capacity being 
realised. No nght is justifiable or should be a right except 
on the ground that dii*ectly or indirectly it serves this pur- 
pose. Conversely every power should be a right, i.e. society 
should secure to the individual every power, that is necessary 
for realising this capadiy) Claims to such powers as are 
directly necessary to a man’s acting as a moral person at all 
— acting under the oonception of a good as the same for 
self and others — may be called in a special sense personal 
rights (though they ■will include more than Stephen includes 
under (hat designation) ;Cthey may also be called, if we avoid 
misconoeptionB connect^ with these terms, ‘innate’ or 
* natural* rights.) They ore thus distinguished from others 
which are (1) only indirectly necessary to the end stated, or 
(2) are so oidy under special conditions of society; as well as 
&om claims which lest merely on legal enactment and might 
cease to be enforced without any violation of the ‘jus 
naturae.’ 

80. (The objection to callmg them ‘innate* or * natural,* ^ 
when once it is admitted o n the one side that rights are no t 
a rhitraiy creations of law or custom but that there are certa in 
pc mers which ought to be secured as righ^on the oth er 
h and that there are no rights antecedent to sodety, non e 
th at men b ro ught with them into a society which they cS a- 
tra^d to~fmTn, is mainly one of words. Thay htb * inTia.f.A * 

or ‘natural ’ in 'the same sense in which according to Aristotle 

the state is natuial ; not m the sense that they actually exist 

when a man is born and that they have actually existed as 

long as the human race, but that^hey arise out of, and are 

necessary for the fulfilment of, amoral capacity without which 

a man would not he a man^) There cannot be innate rights 

in any other sense than that in which theie are innate duties, 

of which, however, much less has been heard. Because a group 

of beings are capable each of conceiving an absolute good of 
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him self and of conceiving it to he good for himself as identical 
with, and because identical with, the good of the rest of the 
group, Iphere arises for each a consciousness that the common 
good should he the object of action, i.e. a duty, and a claim 
in each to a power of action that shall he at once secured and 
regulated by the^ consciousness of a common good on the 
part of the rest, i.e. a right, j There is no ground for saying 
that the right arises out of a primary human capacity, and is 
thus ‘ innate,’ which does not apply equally to the duty. 

31. The dissociation of innate rights from innate 
duties has gone along with the delusion that such rights 
existed apart from society. Men were supposed to have 
existed in a state of nature, which was not a state of society, 
but in which certain rights attached to them as individuals, 
and then to have formed societies by contract or covenant. 
Society havmg been formed, certain other rights arose 
through positive enactment; hut none of these, it was held, 
could interfere with the natural rights which belonged to 
men antecedently to the social contract or survived it. 

Such a theory can only be stated by an application to an 
imaginary state of things, prior to the formation of societies 
as regulated by custom or law, of terms that have no mean- 
ing except in relation to such societies. ‘ Natural right/ as 
= right in a state of nature which is not a state of society, 
is a°contradiction. Th ere can be no right without a co n- 
\ sciousness of common inWeat on the part of members of a 
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82 SpI^0ZA IS aware of this In tlie Tracialm PohMetf 
II 4, he says, * Per jus itaqne natures mtelligo ipsam 
nafcnraa potentiam ' * Qmcqwd unnsqmsqne homo ex 

legibus snffi nature agit, id summo natnrse jure agit, tantum- 
que m naturam habet jans, quantum potentia valet’ If 
only, seeing that the *ju8 natnrffl’ was mere * potentia,’ he 
had denied that it was ‘jus* at afl, he would have been on 
the right track Instead of thal^ however, he treats it as 
properly ‘ jus,* and consistently with this regards all ‘ jus ’ 
as mere ‘potentia* nor is any ‘jus humanum ’ according 
to him guided by or the product of reason It anses, in 
modem phrase, out of the * struggle for existence ’ As 
Spinoza says, ‘ hommes magis cesca cupiditate quam ratione 
ducuntur , ac proinde hominum naturalis potentia sive jus non 
ratione, sed quocumque appetitu quo ad agendum determi- 
nantur, qnoque se conservare conantur, definin debet’ (II *>) 
The * JUS civile ’ is simply the result of the conflict of nature 
powers, which = natural rights, which armes from the effort 
of every man to gratify his passions and * snum esse conser 
vare ’ Man is simply a ‘ pars naturae,* the most crafty of the 
animals ‘Quatenus hommes ira, inridia ant aliquo odii 
affectu confiictantur, eatenus diverse trahuntur et mvicem 
contrani sunt, et propterea eo plus timendi, quo pins pussunt, 
magisqne callidi et astuti sunt, quam reliqua animolia , et 
quia homines utplunmum his affectibns natura suntobnoxii, 
sunt ergo homines ex natura hostes ’ (11 14). Universal 
hostility means universal fear, and fear means weakness It 
follows that in the state of nature there is nothing fit to be 
called ‘potentia’ or consequently ‘jus’, ‘atque adeo con 
cludimus JUS natnrse vix posse concipi msi ubi homines jura 
habent communia, qui simul terras, quas habitaie et colere 
possmt, sibi vmdicare sesequemunire, vimque omnem repel 
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Iv.? f omnium sententia vivere possunt. Nam 

Plores in nnumsioconveniunt, eo 
omnes simul plus juris habent » (16). The collective bodyle 
has more jus in natmam/ i.e. ‘potentiam/ than any indivi’ 
dual could have singly (18). In the advantage of this in- 
creased jus in naturam * the individual shares. On the other 
hand (16), *TJbi homines jura communia habent omneaque 
una Teluti mente ducuntur, cerium est (per art. 13 hujtis 
cap.) eorum unumquemque tanto minus habere j'uris, quanto 
reliqni simul ipso potentiores sunt, hoc est, ilium revera jus 
nullum^ in naturam habere prmter id, quod ipsi commune 
conccdit jus. Ceterum quicquid ex communi consensu ipsi 
imperatur, teneri exsequi vel (per art. 4 hnjus cap.) jure ad 
id cogi.* This * jus ’ by which the individual’s actions are 
now to be regulated, is still simply * potentia.’ ‘ Hoc jns, 
quod multitudinis potentia dehuitur, imperinm appellari 
solet ’ (17). It is not to he considered anything different from 
the ^ jus naturtc.’ It is simply the ‘ natnralis potentia * of a 
certain number of men combined; 'mnltitndinis qn» una 
veluti mente ducitur ’ (IH. 2). Thus in the ‘ status civilis ’ 
the *jn8 nainns’ of the individual in one sense disappears, 
in another does not. It disappears in the sense that the 
individual member of the state has no mind to act or power 
to act against the mind of the state. Anyone who bad 
snch mind or power would not he a member of the state. 
Ho would be an enemy against whose * potentia ’ the state 
must moasu^ its own. On the other hand, ‘ in statu civili,’ 
just as much asv*in statu naturali,’ ‘homo ex legibus sum 
natuKB agit suajqde utilitati consulit ’ (3). He exercises his 
‘ naturalis potentia\for some natural end of satisfying his 
wants and preserving'his life as he did or would do outeide 
the ‘ status civilis.’ ‘ ’ these motives 

on the part of individbals so far coincide as to form the 
* nna veluti mens ’ whic^ects the ‘multitndmm potentaa. 

According to this view' any member of a stote wiU have 
i«.t to omoh ■jot,' i. 0 . ‘pdteotio,’ 
as the state dloM him. li'he cm ” 

< potonfia ■ agatest another ‘ ex\sno mgemo, he m m te net 
.^:emhero,>e 

£eMhe“3a he^ ni ^ "W"» i» 

state would not he *sm juris. 



88 I s there then no hmit to the * ina * whxeh the stat e 
may eserS se 9 With. Spinoza this is eqaivalent to the ques 
tdo]^ 18 ^ere no limit to the *poteiitia* t^hich it can 
exercise? As to this, he suggests three considerations 

(1) (its power IS weakened by any action against right 
reason^ because this must weaken the * animorum nnio * on 
which it IB founded ‘Civitafeis jus potentia multitudmis, 
quse nna velnti mente ducitur, detemunatnr At haeo am 
momm umo concipi nulla rations posset, nisi omtas id 
ipsum niaxime mtendat, quod Sana ratio omnibus hominibas 
utUe esse docet ’ (ELI 7) 

(2) (The ‘ right’ or ‘power* of the state depends on its 
power of affectmg the hopes and fears of individual citizens j 

‘ Subditi eatenus non sm, sed civitatia jons sint, qua 
tenuB ejos potentaam sen minas metuunt, vel quatenus 
statom civilem amant (per art 10 prseced cap ) Ex quo 
sequitox, quod ea omnia ad quse agenda nemo prcemus aut 
minis indnci potest, ad jura omtatis non pertineant * (HE 
8) (Whatever cannot be achieved by rewards and threats, is 
beyond the power and therefore beyond the ‘ right * of the 
state Examples are given in the same section ) 

(3) ‘Ad Givitatis JUS ea mmus pertmeie, qusa plunmi 
indignontur ’ (III 9) ( Seventies of a certain ^nd had to 
conspiracies against the state, and thus weaken it ) ‘ Siout 
unusquisque cms sive homo m statu naturah, sic omtas en 
nunuB sm juns est, quo majorem timendi cansam haheb * 

Just BO far then as there are certain things which the 
state cannot do, or by doing which it lessens its power, so 
there are things which it has no ‘right * to do 
34 Spinoza proceeds to consider the relation of states 
sovereign powers to each other Here the principle is 
pie (They are to each other as individuals m the state 
nature, except that they will not be subject to the same 
dlmesses ) ‘ Nam quaudoquidem (per art 2 bujus cap ) 
BummsB potestatw nihil est prseter ipsum naturm jus, 
duo impena ad invicem sese habere, ut duo homines 
m statu naturali, excepto hoe, quod oivitas sibi cavere potest^ 
ne ah alia oppnmatur, quod homo in statu naturali non 
potest, nmurum qui quotidie somuo, ssepe morho aut onimi 
segntudme, et tandem senectute gravator, et pmter hseo g-lna 
incommodis est obnoxias, a qmbus eivitas seouram se reddere 
potest’ (ELE 11) In other woida, , dum cmtates 
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natura Hoates sant Homines enim in statu naturaJi hostes 
sunt. Qu^tur jua naturm extra civitatem retment, hostes 
manent (HI. 13). The *jnra belU’ are simply the powers 
mu attack or defend itself against another. 

The jura pacis,’ on the other hand, do not appertain to any 
mngle state, bnt arise out of the agreement of two at least. 
They last as long as the agreement, the ‘foedns,’ lasts; and 
this lasts as long os the fear or hope, which led to its being 
made, continues to be shared by the states which made it. 
As soon as this ceases to be the ease, the agreement is 
necessarily at an end, ' nec dici potest, quod dole vel perfidia 
agal^ propterea quod fidem soMi^ simulatqne metus vel spei 
causa sublata est, quia base conditio uniouique contrahentium 
(cqualis fuit, ut scilicet quse prima extra metum esse potest, 
sui juris esset, eoqne ex std animi sententia uteretnr, et prss- 
terea quia nemo in futumm contrahit nisi positis prteceden- 
tibus circumstantiis ’ (EEt. 14). 

85. It would seem to follow from the above that(a state 
can do no wrong, in the sense that there are no rights that 
it can violate.) The same principle is applicable to it as 
to the individual. ‘In statu natnrali non dari peccatum, 
vel si quis peccat, is sibi, non alteri peccat: . . . nihil 
absolute naturm jure prohibetur, nisi quod nemo potest ’ (II. 
18). A state is to any other state, and to its subjects, as 
one individual to another ‘ in statu naturali.’ A wrong, a 
‘peccatum,’ consists in a violation by individuals of the 
‘commune decretnm.’ There can be no ‘pcccare| on the 
part of the ‘ commune decretnm ’ itself. But ‘ non id omne, 
quod jure fieri dicimus, optime fieri affinnamra. Aliud 
namque est agrum jure colere, aliud agmm optime colere ; 
aliud, inqnam, est sese jure defendere, conservore, judicium 
ferre, &c., aliud sese opiime defendere, conservare, atqua 
optimum judicium ferre; et consequenter aliud est jura 
imperare et reipublicm curam habere, aliud optime imperare et 
rempublicam optime gubemmre. Postquam itaque dejure 
cujusoumque civitatis in genere egimus, tempos est, ut de 
optimo cujuscumque imperii statu agamus (V. 1). Hence 
a further consideration ‘de optimo cujusque impem stotu. 
This is guided by reference to the ‘finis etatas civihs, which 
is ‘pax^vitajque seonritas.’ Accordingly that is the best 
government nnder which men Kv^ harmony, and wh^A 
the rights are kept inviolate, mere this is not the case, 
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the fault lies Tnth the governineiii^ not with any * subditorrun 
malitia* ‘Homines emm civilea non nascnntur, sed£nnt. 
Honunnra piseterea natnrales afiectns ubique iidem sont* 
(V 2). 

(^The end is not fully attamed where men are merely kept 
m order by £eax Sn^ a state of things is not peace bnt 
merdy absence of war ) * Pas emm non belli priTotio, sed 
-vxrfcus est, qno es anuni forfatudme ontnr • , est namqae 
obsequium constans voluntas id ersequendi, qnod es communi 
civitatis deoreto fieri debet ’ (V 4) 

/The ‘peace,’ then, which it is the end of the state to 
omam, consists in rational Tutue,jm a common mind, 
governed by desire on the pait of each mdmdual for perfec- 
tion of being in himself and others The harmony of life, too, 
which IS another way of esprea’ung its object, is to be undei 
stood m an equally high sense The hfe spoken of is one 
* qnsB mamrae ritione, vera mentis virtnte et vita, definitnr * 

The ‘impennm’ which is to contribute to this end must 
dearly be one ‘ qnod mnltitado libera instatnit, non antem 
id, qnod in mnltitudinem jnre belli acqmritnr’ Between 
the two forms of ‘ impeiium * there may be no essential 
difference m respect of the ‘jus * which belongs to each, bnt 
there is the greatest in respect of the ends which they serve 
as well as in the means by which they have to be maintained 
(V 6) 

36 (^18 condusion of Spinoza’s doctrine of the state 
does n(m seem really consistent with the beginning At the 
outset, no motives are recognised in men bnt such as render 
them ‘natura hostes ’ Prom the operation of tiiese motives 
the state is supposed to result Bach mdividual finds that 
the war of all against all is weakness for all Consequently 
the desue on the part of each to strengthen himsdf, which 
IS a form of the universal effort ‘ suum esse conservare,’ leads 
to combination,! it being discovered that ‘homini mh-il 
homme utilms ^ {Eth IT 18 Schol ). But we are ex- 
pressly told that the civil state does not bring with it other 

* Pov the definition of fortitndo enxnditatem qna iiim«qin«qne eonatni 
see EXhiea III 69 Schd Omnes ac Baum e'sse ex solo ntionis dictamine 
tiones quae sequuntax ex affectibos qox con ervaie Per geneiositatem 
ad mentem lefernntar qnitenns inteUi cap dititem qua nnnsquisqne ex solo 

g*t, ad foititndinem refero qnam in nUonis dictamine conatnx tebqnos 
ammoBitatent et genecositatem distin bominea jnvate et sibi anueitia n<r< 
gno, biam per animositatem intdbgo gate.’ ' 
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f .«iose operative ‘in statu naturali.’ ‘Homo 
namque tarn m statu natorali qnam cirili ex legibug sua 
natum agit, suaeque utilitati consulit.’ But then It appears 
that ttere supe^enes or may supervene on such motives 
constans voluntas id exsequendi quod ex communi civitatis 
decreto fien dehet/ and that not of a kind which seeks to 
cawy out the ‘ commune decretum’ as a means of eseapine 
pain or obtaining pleasure, for it is said to arise from the 
animi fortitndo* which resia on reason (‘ad mentem 
refertur quatcnus intelligif) and includes ‘generositaa’ 
defined^ as ahove. It is also said that the true object of 
‘imperium’ is ‘vitam concorditer transigere’ or ‘vitam 
colere ’ in a sense of * vita ’ in which it ‘ maxime ratione 
. . . dcfinitur.’ And as the ‘imperium’ established for 
this end is one which ‘ mnltitudo libera instituit,’ it seems • 
to be implied that there is a desire for such an end on tha 
part of the people. It is not explained how such desires 
should arise out of the conflict of ‘naturalespotenti® ’ orout 
of the impulses which render men ‘natura hostes.’ On tha 
other hand, if the elements of them already exist in the im' 
pulses which lead to the formation of the ’ status civilis,’ the 
reasons for saying that men are ‘ natura bostes ’ disappear, 
and we get a different view of ‘jus,’ whether ‘naturale’ or 
‘ civile,’ from that which identifies it simply with ‘potentia.’ 
Some power of conceiving and being interested in a good at 
common, some identification of the ‘esse’ of others with 
the ‘ sunm esse ’ which every man, as Spinoza says, seeks to 
preserve and promote, must be supposed in those who form 
the most primitive social combinations, if these are to issue 
in a state directed to such ends and maintained by such a 
* constans voluntas ’ as Spinoza describes. And it is the 
interest of men in a common good, the desire on the part of 
each which he thinks of others as shoring, for a good which 
he conceives to be equally good for them, that ixansforma 
mere ‘potentia’ into what may fitly be called ‘jus,’ i.e. a 
power claiming recognition os exercised or capable of being 
exercised for the common good. 


» Certainly this is eo, if 


of freedom applied to tho ‘ liliot homo.’ 

‘JlominMne.'itenusliAertiniMiininovoco, hw 

‘*tino ducitnr, ^nia eatenoa < 


possnnt adjequBto intelligi, ed agendum 
deteinunBtnr, tametei w 


(H. 11). 
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87 If this qualification of ‘potentia* whicL. alone ren 
ders it ‘jua’iad been appieliended bj Spinoza, be would 
have been entitled to speat of a ‘jus natuxale’ as preceding 
tbe ‘jus civile,’ i e of claims to the recognition of powers and 
the actual customary recognition of such, as exercised for a 
common good, preceding the establishment of any regulai 
mstitutions or general laws for securing their exercise As 
it 18 , the term ‘jus naturale * is with him really unmeaning 
If it means no moie than ‘potentia* why call it ‘jus’? 

Jus * might have a meaning distinct fiom that of ‘ potentia * 
m the sense of a powei which a ceitain ‘ impenum ’ enables 
one man to exercise as against another This is what 
Spinoza undei stands by ‘jus civile ’ But there is no need 
to qualify it as ‘ civile,’ unless * jus ’ may be employed with 
some othei qualification and with a distmctive meaning But 
the ‘ JUS naturale,’ as he understands it, has no meaning 
other than that of ‘potentia,’ and his theoiy as it stands 
would have been more clearly expiessed if instead of *jus 
naturale ’ and ‘jus civile* he had spoken of ‘ potentia’ and 
*ju8,’ explaining that the latter was a power on tbe part of 
one man agamst others, mamtained by means of an ‘ im 
penum ’ which itself results from a combmation of ‘powers * 
He himself m one passage shows a consciousuess of tbe im 
piopiiety of spealnng of ‘jus * except with reference to a 
oommumty , ‘jus naturae, quodhumaui generis propnum est, 
vix posse coucipi, msi ubi hommes jura hahent communia, 
qui simul teiras quas habitare et colere possuut, sibi vmdi 
care, seseque munire, vimque omnem repellere et ex commum 
omnium sententia vivere possunt’ (II 15) He takes no 
notice, however, of any foims of commumly more primitive 
than that of the state The dmsion into tize ‘ status natu 
rails ’ and the ‘ status civilis ’ he seems to treat as exhaustive, 
and the ‘status naturalis’ he r^ards, after the manner of 
his time, as one of pure mdmdualistn, of simple detachment 
of man from man, or of detachment only modified by conflict. 
From such a ‘ status naturalis,’ lacking both the natural and 
the lational piiuciples of social development (the natural 
principle, i e the interest in others arising piimanly from 
family ties, and the rational prmciple, i e the power of con- 
ceiving a good consisting m the more perfect being of the 
mdmdual and of those in whom he is inteiested), no process 
could he traced to the ‘ status oivihs ’ The two ‘ status ’ stand 
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impasBable gulf between 

Tern tbe‘impSl^pS 

&st be, if not mvilea, yet sometbing Teiy different fiom 
what thjr are in the * status naturalis,’ between which and 
the status civilis Spinoza recognises no middle term, be- 
fore any * impenum ’ which could render them ‘ oiTiles ’ could 
be possible. 

^ 38.(The cardinaL^rror of Spinoza»s ^ Politjk » is the ad- 
mission of the possibility of a right in the individual anart 
f rom hfe in socie ty, >pajt fromlEelicognition by members 
ot a society ot*~a correlative claim upon and duty to each 
other, as all interested in one and the same good. The error 
was the enor of his time, but with Spinoza it was confirmed 
by his rejection of final causes. (The true conception of 
‘ right * depends on the conception of the individual as being 
what he really is in virtue of a function which he has to fulfil 
relatively to a certain end, that end being the common well- 
being of a society.} A *right*is an ideal attribute (‘ideal* 
in the sense of not being sensibly verifiable, not reducible to 
any perceivable fact or facts) which the individual possesses so 
far as this function is in some measure fi-eely fulfilled by 
him — ^i.e. fulfilled with reference to or for the sake of the 
end— 4nd so far as the abilily to fulfil it is secured to him 
thi-ou^ its being recognised by the society as properly belong- 
ing to him. The essence of right lies in its being not simply 
a pow'er producing sensible effects, but a power relative to an 
insensible function and belonging to individuals only in so far 
as each recognises that function in himself and others. It 
is not in so far as I can do this or that, that I have a right to 
do this or that, but so far as I recognise myself and am re- 
cognised by others as able to do this or that for the sake 
of a common good, or so far as in the consciousness of myself 
and others I have a function relative to this end. Spinoza, 
however, objects to regard anything as determmed by relation 
to a final cause. He was not disposed therefore to regard indi- 
viduals as being what they are in virtue of 
to the life of society, still less as being “ 

virtue of the recognition by each of such 
self and others. He looked upon man, like eyei^hmg else m 
nature, as determined by material and efficient causes. 



as T^iTtiaolf a material and efficient cause But as sucli he 
has no * nghts ’ or ‘ duties,’ hut only * powers ’ ) 

39 It was because Plato and Anstotle conceived the life 
of the iroXw so clearly as the t/Xos of the individual, relation < 
to which mahes him what he is— the relation in the case of . 
the TToX/TJjr proper being a conscions or recognised relation , 
— ^that th CT laid the foundation for all true theorr of 
* rights ’ it IS true that th^ have not even a word for 
*nghtT’ Crhe claims which in modem times have been 
advanced on behalf of the mdividual against the state under 
the designation ‘natoial rights are most alien fiom their 
way of thinking But i n Ba 3 mg that the aroXir was a 

‘ n atural* institution and that ii^n was ^virsi iroXynK os 
Ar istotle, according to thg-Bemg^lneirne attached to 
wa ? asserting the doctrine of ^nataral rig h ts' inthe only 
sense in which it is true He regards the state (iroXts) as a 
Bocieiy of which the life is maintamed by what its members 
do for the sake of momtaining it, hinctions consciously 
fulfilled with reference to that end, and which in that sense 
imposes duties, and at the same time as a society from 
which its members derive the abihty, thiough education 
and protection, to fulfil their several functions, and which 
in that sense confers nghisO It is thus that the woXtv^r 
/tere^^ei toO afy^zw Kal rov ofrx/itTdai Man, being ^verst 
voKlnjs , — being already in respect of capacities and ten 
dencies a member of such a society, existmg only m 
/eofi'tai fat which contain its elements, — has * naturally ’ the 
correlative duties and nghts which the state imposes and 
confers Piactically it is only the Greek man that Anstotle 
regards as tpvarei iroXCrris, hut the Greek conception of 
mlizenship once established was applicable to all men capable 
of a common interest l,Thi8 way of conceiiing the case, 
however, depends on the ‘ teleological’ view of man and the 
forms of society m which he is found to live, i e on the view 
of men as bemg what th^ axe in virtue of non sensible 
functions, and of certain forms of life determined by relation 
to more perfect forms which they have the capacity or ten 
dency to become ) 

40 Spinoza, hke Bacon, found the assumption of ends 
which things were meant to fulfil m the way of accurate 
inqmry into what things are (materially) and do He held 
Plato and Aristotle cheap as compared with Hemoontus and 
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On the other han^i 
* a d^erence between a higher and lower, a better 

tho society, and a possihil% of seeking 

the better state because it is understood to be better. And 
possibiKty of the course of human 
affairs being affected by the conception of a final cause. It 
IS chnincteristic of Spinoza thatwhffe he never departs ffom 
the principle 'homo naturae pars,* he ascribes to him the 
faculty of understanding the order of nature, and of con- 
forming to it or obeying it in a new way on account of 
that understanding. In other words, he recognised . the 
distinction called by Haut the distinction between determi- 
nation according to law and determination according to the 
consciousness of law; though in his desire to assert the 
necessity of each kind of determination he tends to disguise 
the distinction and to ignore the fact that, if rational deter- 
mination (or the determination by a conception of a law) is 
n part of nature, it is so in quite a different sense from 
determination merely according to laws of nature. As he 
puts it, the clear understandiug that we are parts of nature, 
and of our position in the universe of things, will yield a 
new character. We shall only then desire what is ordained 
for us and shall find rest in the truth, in the knowledge of 
what is necossaiy. This he regards as the highest state of 
the individual, and the desire to attain it he evidently con- 
siders the supreme motive by which the individual should 
be governed. The analogue in political life to this highest 
state of the individual is the direction of tiie 'imperinm* 
by a 'libera multitudo* to fhe attainment of ‘pax vitmque 
Securitas’ in the high sense which he attaches to those 
words in Tract. Pol. cap. V.* 

» Cp. Elh. IV. Appendix. 

•Ea qn» noWn oreniunt contra 
quod nostWE ntilitatie ratio ^stnlat, 

MUO animo feremnB, ei cobecii simM 
nos fnnetos nostro oifieio fuisM, et 
notentinm, onam habeinus,n-on potnisso 

possemnsi, noE^no partem 
esse, etuns orfinem seqiumur. Qood ei 


hoc est, pws rnebor hoot,™ eo p«u» 
acqdoscet et in ea ocqniescentia perae- 
conaWtnr. Nam “* 
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41. (The conclusion, then, is that Spinoza did reallj, 
though not explicitly, beheie in a final cause determining 
human life That is to saj, he held that the conception of 
an end consistmg in the greater perfection of life on the 
part of the individual and the community might, and to 
some extent did, determine the life of the individual and the 
community} He would have said no doubt that this end, 
like every good, existed only in our consciousness , that it was 
nihil positivum in rebus m se consideratis * {Ethics, IV 
Preface) , but an evistence of the end in human conscious 
ness, determining human action, is a sufficiently real exist 
tuce, without being * positivum in rebus * Qjut he made the 
mistake of ignoring the more confused and mixed forms in 
which the conception of this end operates , of recognising it 
only in the forms of the philosophic ‘ amor Dei,’ or in the 
wis dom of the exceptional nihven. whom, alone he wou ld 
a dmit ‘ ratione duc i ’ And in particular he failed to notice 
that it 13 the consaousness of such an end to which his 
powers may be diiected, that constitutes the individual’s 
claim to exercise them as rights, just as it is the recognition 
of them by a society as capable of such direction which 
lenders them actually rights , in short that, just as accord 
mg to him nothing is good or evil bub thinl ing mal es it so, 
BO it 18 onlj thinking that makes a might a right, — a certain 
conception of the might as relative to a social good on the 
part at once of the person or persons exercising it> and of a 
society which it affects ^ 

eoDBtns neliori* part * noatti c m qnod not s proponimt s magis mngigqne 
tnt as nntnrc conremt Eth aceedamns Dc ndo hom nes per 
CO Per bum tn feettorea nnt tmprrjlel area d ccmiis 
tell gam id quod eerto se m ' mod nm quBtenos nd hoc laom ozompliur mog s 
rsso ut ad ezemplat humana: satune aut minus ucecdunU 
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elements m Spmoza’a political 
doctane are lad mg m that of Hobbes, but the /nneiple 
of the two theones is r erj maeh the sam e Each begms 
with tlie supposition of twi ensteHSOTiman individuals, 
imiffected by society, and each stmgglmg for existence 
against the rest, so th it men are ‘ natnra hostes * Each con 
ceives *jnB naturale’ as = ‘potentia naturahs ’ But Spinoza 
carries out this conception much more consistently He 
d ocs not consider that the natnral n ght, which is migE^ 
ce nses to evist~ or becomes ^ytbing else when a multitu de 
combin e their natmai nphts or inighta in aw 
If the ostensible ‘impenum* comes into colhsion with the 
p ow^fl Of nidmau ais, single or combined, among those who 
have hitherto been subject to and proves the weaker, 

it xpsa facto ceases to be an * impenum ’ Hot haviog 

superior power, it no longer has superior right to the 

‘ suhditi * It IS on this principle, as we hare seen, that ^ 

deals with the qnestion of limitationB to the nght of a 

sovereign j Its nghts are limited because its powers are so 

Exercised m certain ways and directions they defeat them 
selves Thus as he puts it m JJpist L (where he points 
out his difference from Hobbes}, ‘ Supremo magistratui m 
qualibet urbe non plus in subditos juns, quam juxta men- 
surara potestatis, qua subditum superat, competere statno ’ 
^H obbes, on the other hand, supposes his Bovereign power to 
nn ahgrtintw iiprht to the s ubmission of all its subje cts, 
singlj or collectTvdy, irrespectively of the question of its 
actual power ngamst them ) This right he considers it to 
derive from a covenant by which individuals weary of the 
state of ivar, have agreed to devolve their ‘person®,’ in the 
lan'^uago of Homan law, upon some individual or collection 
of mduiduals, which is hencefoiward to represent them, and 




to be consideied as acting with their combined powers 
This covenant being m the nature of the case irrevocable, 
the sovereign deiives fioxn it an indefeasible right to duect 
the actions of all members of the sooietj over which it is 
sovereign 

48 The doctrine may be found in Iievtathan, Part II , 
chapter 17 In order *to erect such a common power as 
may be able to defend them from the invasion of foreigners 
and the in 3 unes of one another,* men * confer all their power 
and stiength upon one man or upon one assembly of men,’ 

1 e * appoint one man or assembly of men to bear their 
person This is more than consent and concord, it 
18 a real unity of them all m one and the same person, 
made by covenant of everj man with eveiy man, in such 
a manner as if every man should say to every man, ‘ I 
authorise, and give up my right of govemmg myself to this ' 
man or this assembly of men, on condition that tliou give up 
thy nght tohim and authorise all his actions in like manner * 
This done, the mnltitnde so united in one person is called a 
commonwealth, in Latin cm^as which (to define it) is one 

person, of whose acts a great mnltitnde by mutual covenant 
one with another have made themselves everyone the 
author, to the end he may use the strength and means of 
them all, as he shall thml expedient, for their peace and 
common defence And he ^at caineth this peison is 
called sovereign, and said to have sovereign power, and 
everyone besides, his subject ’ 

44 In order to understand the form m which the 
doctnne is stated, we have to bear in mind the sense m 
which 'persona* is used by the Roman lawyers, as=;either 
a complex of rights, or the subject (or possessor) of those 
rights, whether a single mdividual or a corpoiate body In 
this sense of the word, a man’s person is sepaiable fiom his 
individual existence as a man 'TTnus homo sustinet plmes 
personas * A magistrate, e g ,wonld be one thing in respect 
of what he IS in himself, another thing in respect of his 
persona ’ or complex of rights hdonging tohim as a magis- 
trate, and so too a monarch On the same principle, a 
man, remaining a man as before, might devolve his * persona,* 
the complex of his rights, on another A son, when by the 
death of his father according to Roman law he was deliveied 
firom ‘ patna potestas* and became in turn head of a familj, 
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acquired a ‘peraona’ which he had not hefore . 
sona; winch had previously belonged to 
Again, to take a modern instance, the fellows of a coUeS 
as a corporation, form one ‘persona,* but each of them 
would hear otlier ‘persons,* if, e,g., they happened to be 
magistrates, or simply to respect of their rights as citizens. 
Thus one person above = one suslainer of rights: while 
m the second passage, . . . ‘carrieth this person,’ it rather 
=the rights sustained. 

45. Hobbes expressly states that the sovereign ‘peraon* 
may be an assemUy of men, but the natural associations of 
the term, when the sovereign is spoken of as a person, favour 
the development of a monarchical doctrine of sovereignty. 

Sovereign power is attained either by acquisition or 
institution. By acquisition, when a man makes his childi-en 
and Iheir children, or a conqneror his enemies, to submit 
under fear of death. By institution, when men agree among 
themselves to submit to some man or assembly ‘ on confidence 
to be protected against all others.* Hobbes speaks (II. 17, 
end) as if there were two ways by which a commonwealth and 
<i sovereign defined ns above could be brought into existence, 
but clearly a sovereign by acquisition is not a sovereign in 
the sense explained. He does not ‘ carry a person of whose 
acts a great multitude by mutual covenant one with another, 
have made themselves everyone the author, to the end he 
may use the strength and means of them all, as he shall 
think expedient, for their peace and common defence.’ And 
what Hohhes describes to the seqnd (o. 18) are, as he ex- 
pressly says, rights of sovereigns by institution; hut he seems 
tacitly to assume that every sovereign may claim the same, 
though he could hardly have supposed that the existing 
sovereignties were to their origin other than sovereignties 

^ A^commonwealth is said to be instituted, when a multi- 
tude of men covenant^ everyone with everyone, that to 
whatsoever man or assembly of men shall he 

major part the right to voted 

evewone, as well he that voted for it as he toat voted 
agatost it, shall authorise afl the actions and 
t£t man or assembly of men, m the nia^e^as lyhey 
were his own, to the end to live peaceably amongst the^m 
selves, and to be protected agamst other men (c. ). 
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a distinction is diavm betiveen tbe covenant of all \fitli all 
to be bound by the act of the ina30iity in appointing a sove- 
reign, and tliat act of appointment itself wbicb is not a 
covenant of all wiidi all The natural conclusion would be 
that it was no violation of the covenant if the majontj 
affceiwards transfeired the soveieign power to other hands 
But in the seqnel Hobbes expressly makes out such a trans- 
ference to be a violation of the oiigmal compact This is an 
instance of his desire to \ indicate the absolute ngbt of a de 
facto monaich 

46 Throughout these statements we are moving in a 
region of fiction from ubich Spinoza keeps clear Not only 
18 the supposition of the devolution of wills or powers on a 
sovereign by a covenant histoiicaily a fiction (about that no 
more need be said) , the notion of an obligation to obseive 
this covenant, as distinct from a compulsion, is inconsistent 
with the supposition that theie is no light other than power 
prior to the act by which the soieieign power is established 
If there is no such light antecedent to the establishment of 
the soveieign power, neither can there he any aftei its esta- 
blishment except m the sense of a power on the part of in- 
dividuals which the sovereign power enables them to exercise 
This power, or ‘jus civile,* cannot itself belong to the 
Boiereign, who enables individuals to exercise it The onlj 
right which can belong to the sovereign is the ‘ jus naturale,* ‘ 
consisting in the superiority of his power, and this right 
must be measured by the inabihty of the subjects to resist 
If they can resist, the light has disappeared In a success 
ful resistance, then, to an ostensibly sovereign powei, there 
can on the given supposition he no wiong done to that 
power To say that there is, would he a contiadicfcion in 
terms Is such resistance, tten, a violation of the ‘jus 
civile’ as between the several subject citizens? In the 
absence of a sovereign power, no doubt, the ‘jus cmle’ 
(according to the view in question, which makes it depend 
on the existence of an ‘impeiinm’) would cease to exist 
But then a successful resistance would simplj show that 
there was no longei such a soveieign power It would not 


‘ The JUS naturalo is the liberty 
cacli man hath to use 1 s own power 
as be will himself for the presen atinn 
ol hu own natote that is to say of hu 


own life and consequently of dome 
aojU iDR wl ch in hie own judgment 
and reaeon he si all conceno to be the 
apfest means thereunto (ier I 14) 
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migM at tie aa^eVa W Tt^rr^StSTU* 
If, besides being a proof that the old ‘imperium’ 

SSn* t ® combination of powers as suffices^to 

establish a new one. 

47. No obligation, then, as distinct fiom compulsion, to 
submit to an ostensibly sovereign power can consistently 
be founded on a theory according to which right either = 
simple power, or only differs from it, in the form of ‘jus 
civile,’ thiough being a power which an ‘ imperium ’ enables 
individuals to erercise as against each other. (Hobbes could 
not, indeed, have made out his doctrine (of the absolute 
submission to the sovereign) with any plausibility, if he had 
stated with the explicitness of Spinoza that ‘jus naturale’ 
= ‘ natural] s potentia.’ That it is so is imphed in the 
account of the state of things preceding the establishment 
of sovereignty as one of ‘ helium omnium contra omnes * ; for 
wheie theie is no recognition of a common good, there can 
be no right in any other sense than power. But where 
there arc no rights but natural power, no obligatory cove^ 
nant can be made. In order, however, to get a sovereignty, 
to which there is a perpetual obligation of submission, 
Hobhes has to suppose a covenant of all with all, preceding 
the establishment of sovereigniy, and to the observance of 
which, therefore, there cannot be an obligation in the sense 
that the sovereign pnnishes for the non-observance (the 
obligation corresponding to ‘jus civile ’ in Spinoza’s sense), 
but^which no one can ever be entitled to break. As tha 
obligatoriness of this covenant, then, cannpi J > £. der i ved 
rmm flipT gnvftrpjomfcv wJilch is esfab lished th rough it, ^bbgs 
has to ascribe it tolT'Taw of natnie ’ whi ch enjoins ‘ that 
men perform their covenants made ’){Lev., i. IS). Yet in 
thTlSS^iate sequel of this passage he says expressly, 
‘The nature of justice consisteth in the keepmg of valid 
covenants, hut the validity of covenants begins not hut with 
the constitution of a civil power, sufficient to compel men 
to keep them; and then it is also that piopnety 
On this principle the covenant by which ^ civil power is tor 
the first time constituted cannot be a vahd 
men maldng it axe not in ® "f sX 

nant at ST The ‘law of nature.’ to which alone Hobhes 



can appeal according to his principles, as the source of the 
obligatoriness of the covenant of all with aU, he defines as a 
‘precept or general rule, found, out by reason, by which a 
tnnTi ia forbidden to do that which is destructive of his life, 
or taieth away the means of preserving the same j and to 
omit that by which he thinheth it may best be preserved ’ 
(1. 14). When a law of nature, however, is said to command 
or forbid, we must not understand those terms in that sense 
which, according to Hobbes, could only be derived from 
the establishment of an * imperium.’ This ‘ law of nature,’ 
therefore, is merely an expression in a general form of the 
instinct by which, as Spinoza says, every living creature ‘ in 
suo esse perseverare conatur,* as guided by a calculation 
of consequences (for no meaning bnt this can be given to 
‘reason* according to Hobbes). The prohibition, then, by 
this law of nature of a breach of that covenant of all with 
all, hy which a sovereign power is supposed to be established, 
can properly mean nothing more than that it is everyone’s 
interest to adhere to it. This, however, could only be a 
conditional prolilbition, conditional, in particular, on the 
way in which the sovereign power is exercised, ^obbes 
tries to show that it must always be for the advantage of 
all to obey it, because not to do so is to retnim to the state of 
universal war ; bnt a snccessful resistance to it must be ipso 
facto an establishment of a new combined power which 
prevents the ‘helium omnium contra omnes ’ from returning. 
At any rate, an obligation to submit to the established 
‘imperium,’ measured by the self-interest of each in doing 
so, is quite a different thing from the obligation which 
Hobbes describes in terms oidy appropriate (according to 
his own shou'ing) to contracts between individuals enforced 
by a sovereign power.) 

48.^t would seem that Hobbes’ desire to prove all resist- 
ance to established sovereignty nnjnstifiable leads him to 
combine inconsistent doctrines.^ He adopts the notion that 
men are ‘ natmu hostes,’ that ‘jus natnrale ’ = mere power, 
because it illustrates the benefit to man’s estate derived from 
the establishment of a supreme power and the effects of the 
subversion of such power once established, which he assumes 
to be equivalent to a return to a state of nature. But this 
notion does not justify the view that a rebellion, which is 
strong enough to succeed, is wrong. For this purpose^e has 
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to resort to tie representataon of tie soverpicm «« a, • 

all, iy wiici sovereignty 5s established. This representaSn 
Spmoza, with whom sovereignty arises, it b 
true, when plores m nnnm conveniunt,’ but in the sense of 
wmbimng their powers, not of contmcting. But a4r all 
toe fiction of this contract will not serve the purpo^l^ 
Hobbes wants it to serve. The sovereignty established hr 
the^contract^ onl y have a n^ral right to he 
myiolate, for all other right presupposes it. and oanTin flia 
prgggpposed by it. 1 1f this natural ng-ht mpana maro 
then upon a successful rebelUon it disappears. If itmeaus 
anything else it must mean that there are natural rights of 
men, other than their mere power, which are violated by its 
suhversion. B ut if there are such rights, there must eq^aity 
b e a possibility of collision between the sovereign powCT 
a nd these natural rights, which would iuathv a Tfi giafnnftA 
to_it 

49. It jatLy be asked whether it is worthwhile to examine 
the internal consistency of a theory which tnrna npon what 
is admitted to he historically a fiction, the snpposition of a 
contract of all with all. There axe fictions and jGctions how- 
ever. The supposition that some event took place which 
as a matter of history did not take place may he a way of con- 
veying an essentially true conception of some moral relaison 
of man. The great objecfion to the representation of the 
right of a sovereign power over snty’ects, and the rights of 
individuals which are enforced by this *imperinm,’ as haring 
arisen out of a contract of all with all, is that it conveys a 
false notion of rights, (it is not merely that toe possibility 
of such a contract being made presupposes just that state of 
things— a r/gime of recognised and enforced obligations-- 
which it is assumed to account for. Since those who contr^t 
must already have rights, toe represeutatiou of society with 
its obligations as formed by contract implies that indindaals 
have certain rights, independently of society and of toeir 
functions as members of a soriety, which 
them to the transaction. But such righfa abstracted from 
social function and recognition could only be powei^ or (a^ 
cording to Hobbes* definition) Hberties to ^5® 

!omes to the same j i.e. they Wonld not be nghte at all^ and 
from no combination or devolution of them could any ng 
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m the proper sense, anything more than a combmed power, 
nnse ) 

50 Thns the only logic*)! derelopment of that separation 
of right from social duly which is implied in the doctrine of 

* social contract,’ is that of Spinoza Happily the doctime 
has not been logically devdoped by those whose way of 
thinlnng has been affected by it The reduction of pohtical 
right — ^the right of the state over its subjects — ^to superior 
power, h*is not been popul-uly accepted, though the general 
conception of national right seems pretty much to identify it 
with power Among the enhghtened, indeed, there has of 
late appeared a tendency to adopt a theory very hhe that of 
Spinoza, without the higher elements which we noticed in 
Spinoza, to consider all right as *i power attained m that 

* struggle for existence’ to which human * progress ’ is reduced 
But for one person, who, as a matter of speculation, considers 
the right of society over him to be a disgmsed might, there 
are thousands who, as a matter of practice, regard their own 
right as independent of that correlation to dniy without 
which it is merely a might {The popular effect of the notion 
that the mdmdnal hnugs with him into societj certain rights 
which he does not derive ft om society, — ^which are other than 
claims to fulfil freelj (i e for their own sabe) certam functions 
towards society, — ^is seen m the inveteiate irreverence of the 
individual towards the state, in the assumption that he has 
rights against society irrespectively of his fulfilment of any 
duties to society, that all ‘ powers that be ’are restraints upon 
hiB natural freedom which he may rightly defy as far as he 
safely can.) 
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61 Ix was etiefly Eonsseau who gave that cast to the 
doctrine of the origin of political obligation in contract, m 
which it best lends itself to theassertionof rights apart from 
Intics on the part of individuals, in opposition to the 

fallacy which claims rights for the state 

American states. B aovemment, whiob 

to bo found in Locke s ^came / ^ ^ 

diff2°^ their of^atoe! ^6?^^ of 

„,en live first in a that in this state they 

nature, also equal; that ‘finding 

arc in f *l\“eni2it wi^ each other to esiabbsh 

veniences m it tuey exclndo hi® not from 
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government-— a covenant winch they are bound by the * law 
of nature ’ to obsei ve — and that out of this covenant the 
obhgation of submission to the ‘powers that be’ arises 
Spinoza alone tal es a diffeient Imo he does not question 
the state of natuie or the ongrn of government m a com- 
bination of men who find the state of nature ‘ inconvenient ’ , 
but he regards this combination ns one of powers directed to 
a common end, and constatutmg supeiior force, not as a 
covenant which men are bound by the law of nature to 
observe 

62 The common doctrine is so full of ambiguities that 
it readily lends itself to opposite applications In the fiist 
place ‘stite of nature* may bo undei stood m most dificrcnt 
senses The one idea common to all the writers who suppose 
such a state to have preceded that of civil societj is a 
negative one It was a state which nas not one of political 
society, one in which there was no civil government, le 
no supreme power, exercised by a single peison or plmnlity 
of pel sons, which could compel obedience on the put of aU 
members of a society, and was recognised as entitled to do so 
by them all, or by a sufficient numbei of them to secure 
general obe^ence But was it one of society at all? Was 
it one m which men had no dealings with each other except 
in the way of one stiugghng to maLe another serve his will 
and to get for himself what the other had, or was it one 
in which there were ties of personal affection and common 
mterest, and recognised obligations, between man and man? 
Evidently among those who spoke of a state of nature, there 
were very v anous and wavering conceptions on this pomt 
(They are apt to make an absolute opposition between the 
state of nature and the politicol state, and to lepresent men 
as having suddenly contracted themselves out of one into 
the other Yet evidently the contiact would have been 
impossible unless society in a form very hLe that dis- 
tinctively called political bad been in existence beforehand 
If political society is to be supposed to have originated in a 
pact at all, the difference between it and the preceding state 
of nature cannot, with any plausibility, be held to have been 
much more than a diffeience between a society regulated by 
Written law and officers with defined power and one regelated 
by customs and tacitly recognised authority ) 

53 Again, it was held that m a state of nature men were 
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*tce6 and equal.* This ia maintained by Hobbes as mnoh 
independence. But if freedom 


2^ of tbe^mo^rrf free'Sr^fsestaT! 

state of nature, if that was a state of detacbment and 
collision between mdmdntik, must have been very small. 
Men murt have been constantly thwarting each other, and 
(in the absence of that ‘ jns in naturam,’ as Spinoza calls it, 
which combination gives) thwarted by powers of nature. In 
such a state those only could be free, in the sense supposed, 
who were not equal to the rest; who, in virtue of superioi 
power, could use the rest. But whether we suppose an even 
balance of wealcnesses, in subjection to the crushing forces 
of nature, or a dominion of few over many by means of 
snperior strength, in such a state of natnre no general pact 
would be possible. No equality in freedom is possible except 
for members of a society of wbom eacb recognises a good of 
the whole which is also his own, and to which the free co> 
operation of all is necessary. Bnt if such society is supposed 
in the state of nature — and otherwise the * pact * estahlisbing 
political society would be impossible — ^it is already in principle 
the same as political society. 

64. It is not always certain whether the writers in ques- 
tion considered men to be actually free and equal in the 
state of nature, or only so according to the * law of nature, * 
w hich might or might not he observ ed. (Hobbes represents 
the freedom and equality in the state of nature as actual, and 
this state as being for that reason *bellnm omnium contra 
omnes.’) ^ They all, however, implicitly assume a eonsdoiisnesi 
of the law of nature in the state of nature. It is thus not 
a law of nature in the sense in which we commonly use the 
term. It is not a law according to which the agents subject 
to it act necessarily but without consciousness of the law. 
^It is a law of which the agent subject to it has a con- 
sciousness, but one according ^ Tt °irisfrom 

act; i.e. one according to which he ought to act. 
itthattteobHeation to gm Ma. to a rt 
cording to all t hese writers, is 
such a 


ds firstly, how can 
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in some form or other — ^whichmayhe opposed to his momen- 
tary inclinations? and secondly, given a society of men 
capable of such a consciousness of obligation, constituting a 
law according to which the members of the society are free 
and eqnal, in what does it differ from a political society ? If 
these questions had been fairly considered, it must have been 
seen that the distinction between a political society and a 
state of nature, governed hy such a law of nature, was un- 
tenable 5 that a state of things out of which political society 
could have arisen by compact, must have been one in which 
the individual regarded himself as a member of a soriety 
which has daims on him and on which he has claims, and 
that such society is already in principle a political society. 

But the ambiguity attending the conception of the law of 
nature prevented them from being considered.) "When the 
writers in question spoke of a law of nature, to which men in 
the state of nature were subject, they did not make it clear to 
themselves that this law, as understood hy them, could not ^ 
exist at all without there being some recognition or conscious- 
ness of it on the part of those subject to it. I Bie designation 
of it as * law of natnre * or * law of God * helped to disg^se the 
f act that there was no imponCTt of it , in the sense in wiiicU 
a law is imposed on indiridnals by a political superior. 
t he absence of soch an imponen t, unless it is either a uni- 
foxmity in the relations of natural events or an irresistible force 
— and it is not represented in either of these ways in juristic 
writings — i t can only mean a recognition of obligation arising 
in the consciousness of the indiriduoi from his relations to 
E odetv. But this not being clearly realised, it was possib le 
t o represent the law of natnre as antecedent to the law s 
i mposed hr a nolitical supe rior, without its being observed 
that this implied the antecedence of a condition of things in 
which the result supposed to he obtained through the forma- 
tion of political society — ^tho establishment^ viz. of reciprocal 
claims to freedom and cqnality on the port of members of a 
society — already existed. 

55. In fact, the conditi on of society in which it could 
p rOPerly’Beeaid to be governed "by a law of riathte,~ilerhy ^ 
an obligation of whicSlihere is W lmponeht but thgenru 
B cionsness of man, an obligation of whi<A the breach is n ob 
p nnisbed bv_a political superior, is not anteced ent to political 
society, hut one which it gradnolly tends to prhdu^g: — It is 
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the radical fault of the theory which finals +iio • • 
political gaiety in eompaci^ that it has to reverse ttlfw 
it Cr°“‘ of tie coMpaot oS 

a society’ 

governed hy such a law as a law of nature, i.e. with no 
imponent hut num’s consciousness, woidd have been one 
from which political society would have been a decline, one 
on which there could have been no motive to the establish- 
ment of civil government. Thus this theoiy must needs be 
false to itself in one of two ways. Either it is false to the 
conception of a law of nature, with its prescription of freedom 
and equality, ns governing the state of things prior to the 
compact by which political society is established, only intro- 
ducing the law of nature as the ground of the obligatoriness 
of that compact, but treating the state of nature as one of 
universal war in which no reciprocal claims of any sort were 
recognised, (so Hobbes) | or jnst so far as it realises the concep- 
tion of a society governed by a law of nature, as equivalent 
to that spontaneous recognition by each of the claims of all 
others, without which the covenant of all with all is in fact 
unaccountable, it does away with any appearance of necessity 
for the transition from the state of nature to that of political 
society and tends to represent the latter as a decline from 
the former. This result is seen in Eonsseau j but to a great 
extent Housscau bad been anticipated by Locke. The broad 
differences between Locke and Hobbes in their development 
of the common doctrine, are (1) that Locke denies that the 
state of nature is a state of war, and (2) that Loclm dis- 
tingniahes the act by which political society is established 
from that by which the government, legislative and executive, 
is established, and is consequently able to distinguish the 
dissolution of the political society from the dissolution of 
the ffovemment (Oiv. Gov. Chapter XIX . § 211)* 

50. The * state of nature ’ and fke ‘ state of war are so 

Ihr distant as a state of peace, good-will, 
and preservation, and a state of inff 

a5>u irpers'on of another, where tiiere is no common 



LOOSE 


73 


vtipenor on earfh to appeal to fox tdiefy ib the state of war * 
{Oiv Qov in §19) Inthe8tateofnatare,howeTer,-whenthe 
state of war has once begun, there is not the same means of 
terminating it as in mnl society 

The right of war may belong to a man, * though he he m 
Bociely and a fellow subject,* when his person or property is 
m such immediate danger that it is impossible to appeal for 
rehef to the common superior * But when the actual force 
is over, the state of wax ceases between those that axe m 
socieiy because there hes the remedy of appeal for the 
past injury aud to prevent future harm In the state of 
nature, when the state of war has once begun, it contmues 
until the aggressor offers peace and reparation. The state 
of war, though not proper to the state of nature, is a frequent 
mcident of it, and to avoid it is one great reason of men’s 
putting themselves mto society (ib § 21) The state of 
nature is not one that is altoge^er over and done with 
*A11 rulers of independent governments all through the 
world are in a state of nature The members of one state 
m dealing with those of another are m a state of nature, and 
the law of nature alone hmds them ‘ For troth and keepmg 
of faith belongs to men as men, and not as members of 
society’ (Giv Qov II §14) * All men are naturally m that 

state and remam so till by their own consents they make 
themselves members of some politic society ’ (t& § 15) 

57 The antithesis, as pnt above, between the state of 
imture and the state of war, can only be maintained on the 
supposition that the * law of nature * is observed m a state of 
nature Locke does not exphcitly state that this is the case 
If it were so, it would not appear how the state of war 
should arise m the state of nature But he endenfly 
thought of the state of nature as one m which men recog 
msed the law of nature, though without fully observmg it 
He quotes with approval fiom Hooker language which 
impUes that not only is the state of nature a state of 
equably, but that in it there is such consciousness of 
equably with each other on the part of men that they 
recogmse the principle * do os you would be done by * 
(fhv Gov n § 5) With Hobbes, m the supposed state of 
nature tiie *law of nature’ is emphatically not observed, 
and hence it is a state of war As has been pomted out 
above, a ‘law of nature’ m the sense in which these wnters 
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use tlie term, as a law which ohliees hnt vAf • 

riw.2 consistent to 

conceive it in Locke s way than in that of Hobbes ; more con- 
sistent to conceive it as one in which men recognise duties 
to each other than as a ‘bellnm omnium contra omnes.’) 

68. As to the second point, from his own conception of 
what men are in the state of nature, and of the ends for 
which they fonnd poKtioal societies, ([Locke derives certain 
nc ccssaiy limitat ions of what the supreme power in a 
commonwealth may rightfully do. The prime business of 
tbe political society, once formed, is to establish the legis- 
l ative pow er. This is * sacred and unalterable in the hands 
wh ere the communitvTiave once placed it * [(tiv. Oim. iTt. § 
184) } * nnalterable,’ that is, as we gather from the seqnel, 
by anything short of an act of the communiiy which origin- 
ally placed it in these hands. But as men in a state of 
nature hare * PO arbitrary powe r * over each other (which 
must mean that according to ^e Maw of nature’ they have 
no such power), so they cannot transfer any such power to 
the community nor it to the legislature. No legislature 
can have the right to destroy, enslave, or designedly 
impoverish the subjects.^ And as no legislature can be 
entitled to do anything which the individual in the state of 
nature would not by the law of nature be entitled to do, so 
its great business is to declare tbe law of nature in general 
terms and administer it by known authorised judges. The 
state of nature, Locke seemed to think, would have done 
veiy well, but for the inconvenience of every man being 
judge in his own case of what the law of natoerequiMB. 
It is to remedy this inconvenience by estabbsbing (1) a 
settled law, received by common consent, (?) ® 
indifferent judge, (3) a power to enforce the decisions of 
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but l)j consent of the people through themselves or their 

deputies, (4) it neither ‘must, nor can, transfer the power 

of Tnnlnng laws to anybody else, or place it anywhere but 

where the people have * (Ow Gov XI § 142) 

59 Thus ‘the legislative being only a fiduoiaiy power 

to act for certain ends, yfjtpningljfall-iTLJJiA ■ppnpift n, 

H npTftme power to remove or alter the legislature * (Subject 
to this ultimate ‘sovereignty’ (a term which Loc^Le does not 
use) of the people, the legislative is necessarily the supreme 
power, to which ^e executive is subordinate') An appear- 
ance to the contrary can only anse m cases where (as in 
England) the supreme executive power is held by a person 
who has also a share in the l^slative Such a person may 

* m a very tolerable sense be called supreme * It is not, 
howeier, to him as supreme legislator (whidi he is noi^ but 
only a participator in supreme legislation) but to him os 
supreme executor of the law that oaths of allegiance are 
taken It is only as executing the law that he can claim 
obedience, his executive power being, hke the power of the 
legislative, *a fiduoiaiy trust placed in him* to enforce 
obedience to law and that only (Oro Gov XIU §151) CThis 
distmotion of the supreme power of the people from that of 
the supreme executive, corresponding to a distinction be- 
tween tlie act of transferring individual powers to a society 
and the subsequent act 1^ which that society establishes a 
particular foim of government, enables Locke to distinguish 
what Hobbes had confounded, the dissolution of government 
and the dissolution of political society ) 

60 He gets nd of Hobbes’ notion, that because the ^ 

* covenant of all with all,’ by which a sovereignty is esta- 
blished, is irrevocable, therefore the government once esta 
Wished 18 unalterable He conceives the ongmal pact 
merely as an agreement to form a civil society, which must 
mdeed have a government, hut not necessanly always the 
same government The pact is a transfer by mdmduals of 
their natural rights to a society, and can only be cancelled 
through the dissolution of the society by foreign conquest 
The delegation by the society of legislative and executive 
powers to a person or persons is a different matter ^The 
society always retains the right, according to Locke, of 
r esummg the powers thus ddegate d, and must exercise the 
ngnt iin the event either of the legislative being altered, 
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(placed in different handa from those originally intended), ol 
a collision between its executive and legislative officers, or ol 
a breach between different branches of the legislature (when 
03 in England there ore such different branches), or when 
legislative and executive or either of them ‘ act contrary to 
their trust.’ He thus in effect vindicates the r ight of revol u- 
tion, ascribing to a ‘sovereign people* the attributes which 
Hobbes assigned to a * person,* single or corporate, on which 
the people forming a society were supposed by an irrevocable 
act to have devolved their powers. In other words, he con- 
sidered the whole civil sociefy in all cases to have the rights 
which Hobbes would only have allowed it to nossess wher e 
the gnyPTument wos not a monarchy or aristocracy but a 
dcinocm ev i.e. whei^'"the supreme ■^'per J upon which 
all devolve their sevei-al ‘person®’ is an ‘assembly of all 
who will come together.’ As such a democracy did not then 
exist in Europe, any more than it does now, except m s^e 
Swiss cantons, the practical difference between the two 
views was very great. Both Locke and Hobbes wrote with 
a present political object in 
d emn the BebeUion, ^ 

mnctical p'uiposes, Locke’s dbctiinC i&-rjfuohthe better, bu 

according to him when . superseding a government 

(not that Locke uses this admitted, all 

which has been . ^nieans of ascertaining wbat 

sorts of q“«stions arise as to ae mea , 

is and what is not an ^t without popular 

61. The rapid s^iccess of the of import- 

disorder prevented Loches toe yf enthusiasm as 

ance, hut in the \ave become dangerous. 

existed in Hobbes of Hobbes justify resistance 
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The eectanes of the tune of the Eelellion, in pleading a 
natural or divine nght to resist the orders of the govern- 
ment, would have been as mnoh condemned by Locke’s 
theory as by that of Hobbes (jBut who can say when any 
popular action by which established poweis, legislative or 
executive, are resisted or altered is an act of the ‘ soveieign 
people/ of the civil society actmg as a whole, or no ) Wheie 
government is democratic, m Hobbes’ sense, i e vested in 
an assembly of all who will come together, the act of the 
* sovereign people ’ is unmistakeable It is the act of the 
majority of such an assembly But m such a ease the difS. 
culty cannot arise There can be no withdrawal by the 
sovereign people of power from its legislative oi executive 
representatives, smce it has no such representatives In 
any other case it would seem impossible to say whether any 
resistance to, or deposition of, an established legislative or 
executive is the act of the majority of the society or no 
Any sectary or revolutionary may plead that he has the 
< sovereign people ’ on his side If he fails, it is not certain 
that he has them not on his side , for it may be that, though 
he has the majority of the society on his side, yet the society 
has allowed the growth within it of a power which prevents 
it from giving effect to its will On the other hand, if the 
revolution succeeds, it is not ceitam that it had the majority 
on its side when it began, though the majority may have 
come to acquiesce in its lesult In shoit, on Locke’s 
pimoiple that any particular government deiives its autho 
nty from an act of the society, and society by a like act 
may lecall the authority, how can we ever be entitled to say 
that such an act has been exercised? 

62 It IS true that there is no greater difficulty about 
supposing it to be exercised m the dissolution than in the 
establishment of a government, indeed not so much , but 
the act of fiist establishing a government is thrown back 
into an mdefinite past It may easily be taken for granted 
without further mquiry mto the conditions of its possibihty 
On the other hand, as the act of legitimatelj dissolving a 
government or superseding one by another has to be ima- 
gined as iakmg place in the present, the mquiry mto the 
conditions of its possibility cannot well be avoided ^LE we 
have once assumed with Hobbes and Locke, that the autho- 
rity of government IS derived from a covenant of all with all,) 
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fte SaH K(r“"r‘ “toblisM Im muoli to 4 
for itself.} If tke antliontyof any government— its daim on 
our obedience— is held to be derived not from an orioinal 
^ covenant, or from any covenant, but from the function which 
it serves in maintaining those conditions of freedom whidi 
ore conditions of the moral life, then no act of the people in 
revocation of a prior act need be reckoned necessary to 
b/ justify its dissolution. If it ceases to serve this function, it 
loses its daim on our obedience. It is a ‘irapiKpaais. {Here 
again tbe Greek theory, deriving the authority of govern- 
ment not from consent but from the end which it serves, is 
sounder than the modern.) "Whether or no any particular 
government has on this ground lost its claim and may be 
rightly resisted, is a question, no doubt, difficult for the 
individual to answer witii certainty. In the long run, how- 
ever, it seems generally if not always to answer itself. A 
government no longer serving the function described— which, 
it must be remembered, is variously served according to 
circumstances — ^brings forces into play ■which are fatal to it. 
But if it is difficult upon this theory for the individual to 
ascertain, ns a matter of speculation, whether resistance to 
an established government is justified or no, at any rate 
upon this theory such a justification of resistance is possible. 
( Upon Locke’s theory, the condition necessary to justify it- 
viz. an act of the -whole people governed— is one which, any- 
where except in a Swiss canton, it would he imposableto 
fulfil. "For prac tical purposes. Locke comes to g' 
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What he was reaHv concerned about was to dispute *the 



order io do iiiis, starting with the supposition of an actual 
deed on the part of a commnniiy establishing a goremuient, 
he had to suppose a reserved right on &e part of the 
community by a like deed to dissolve it. But in the only 
particular case in which he contemplates a loss by the 
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t?A ' people/ wMch LocU loote 

3 m- ? X °«e“el “ereise in the 

establishment of gorernment, only to be asserted in the 
event of a legislature proving false to its trust, Rousseau 
supposes to be in constant exercise. Previous writers had 
thought of the political society or commonwealth, upon its 
formation hy compact, as instituting a sovereign. They 
differed chiefly on the point whether the society afterwards 
had or had not a right of di^lacing an established sovereign. 
Itousscau does not think of the society, eivitas or common- 
wealth, as thus instituting a sovereign, but as itself in the 
act of its formation becoming a sovereign and ever after 
continuing so. 

05. In his conception of a state of nature, Bousseau does 
not differ from Locke. He conceives the motive for passing 
out of it, however, somewhat differently and more after the 
manner of Spinoza. With. Locke the motive is chiefly a 
sense of the desirabiliiy of having an impartial judge, and 
elEcient enforcement of the law of nature. According to 
Rousseau, some pact takes place when men find the hindrances 
to their preservation in a state of nature too sti-ong for the 
forces which each individual can bring to bear against them. 
This recalls Spinoza^s view of the ‘jus in naturam’ as 
acquired by a combination of the forces of individuals in 
civil society. ‘ . , 

66. The ‘problem of which the social contract is a solu- 
tion * Rousseau states thus : * To find a form of association 
which protects with the whole common force the person and 
property of each associate, and in virtue of which everyone, 
whUe Siting himself to all, only obeys himself and remains 
as free as before.’ (Oonirat Social, I, vi.) The terms of the 
contract which solves this problem Rousseau states thuss 



*L icli of ns tlirowa into the common stock his person md all 
his faculties under the supreme direction of the general 
will, and we accept each member as nn individual pait of 
the whole There results from this act of association, in 
place of the several persons of tiie several contracting parties, 
a collective moial bod}, composed of as many members as 
theie are voices in the assembly, which body receives from 
this act its unity, its common self, its life, and its will 
It IS called by its members a state when it is passive, a 
sovereign when it is active, a powo when compared with 
similar bodies The associates are called collectively a 
people^ severally eit ens as sharing in the sovereign authority, 
siibjeets as submitted to the laws of the state ’ [Ib ) Each of 
them IS under an obligation m two relations * as a member of 
the sovereign body towards the mdividunls, and as a member 
of the state towards the sovereign ’ All the subjects can 
by a pubhc vote be placed under a paiticular obligation 
towards the sovereign, but the sovereign cannot thus incur 
an obligation towards itself It cannot impose any law 
upon itself which it cannot cancel Nor is there need to 
restnct its powers in the interest of the subjects Tor the 
sovereign bod},bemg foimed onlj of the indn duals which 
constitute it, can have no interest contiary to thens 
^Prom the mere fact of its existence, it is aluajs all that it 
ought to be ’ (since, from the very fact of its institution, all 
merely private interests are lost in it) On the other hand, 
the will of the individual (his particular interest as founded 
upon his particular desires) may very well conflict with that 
general will which constitutes the soveieign Hence the 
social pact necessai ilj involves n tacit agreement, that anyone 
refusing to conform to the general will shall be forced to do 
so by the whole bodj politic, in other words, * shall be 
forced to be free,’ since the universal conformity to the 
general will is the guarantee to each individual of fieedom 
from dependence on anj other person oi persons (1, vii ) 

67 The result to the individual may bo stated thus 
He exchanges the natural libei ty to do and get whnt he can, 
a liberty limited by his relatue stiength, for a hbeity at 
once limited and secured by the general will, he exchanges 
the mere possession of such things as he can got a possession 
which IS the effect of force, for a piopeitj founded on a 
positive title, on the guarantee of society At the same 
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time he 'becomes a moral agent. Jnstioe instead of insianct 
becomes tbe guide of bis actions. Eor the moral slavery to 
appetite he substitutes the moral freedom which consists in 
obedience to a self-imposed, law. Now for the first time it 
can be said that there is anything which he ouglii to do, as 
distinguished from that which he ia forced to do. (I, vni.) 

68. Such language mates it clear that the sovereignty 
of which Bousseau discusses the origin and attributes, is 
something essentially different from the supreme coercive 
power which previous writers on the ‘jus crme had m 
view. A contemporary of Hobbes had said that 

' there’s on earth ft yet angnstor thing, ^ 

Veiled thongh it bo, than Parliament and King. 


It is to this ‘ auguster thing,’ not to 

Bnffliali lawyers held to bo -rested m ‘ Piirlis,nmt ^ 
SKonsseirfs aoeooot o£ lie Kwereigoi. 

might say of the P - which he regards himself, in 

mdividual obedie^ t tiraShofid Sos him to treat 
virtue of his reason, as the ^ ^ Hs own 

humanity equally in the pe«on of otbew Jd 

always as an end, he is treating of the 

while Houssean ^ the sense of some power 

sovereign in the ordinary 8®^® ’ “ howit was established 
of which it f ^gg^^es^when and by whom and m 

in tbe part where ’^gj^er of him who is more or 

what way it IS - co^eption of sovereigny^t 

less fatnilioT with the legm ‘ a ‘general will, 

^e1 at all with « wW J for tte 

ft common ego, to retail the idea of supreme 

““ 7 “' 

laws and acts oi 
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confer, conies to be Bougbt simply in tbo fact that the people 
■mils them, not m tbo fact that tbej represent a true ^ volont^ 
g&6rale,* an impartial and disinterested will for tbe common 
good Thus tbe question of what really needs to be enacted 
by tbe state in order to seenre tbe conditions under which a 
good life IS possible, is lost sight of in the quest for majorities , 
nnd ns the will of the people m any other sense than the 
measare of what the people will tolerate is really unascer- 
tainable in the great nations of Europe, the way is prepared 
for the sophistnes of modem political management, for 
mnnipulatmg electoral bodies, for influencing elected bodies, 
and procunng plebiscites 

70 The incompatibility between the ideal attributes 
which Eousscau ascribes to the soicrcign and nnj pouerthat 
can actually be exercised bj anj man or bodj of men becomes 
clearer as wo proceed He expresslj distinguishes *sore- 
rcigntj ’ from power, and on the ground of this distinction 
holds that it cannot be alienated, represented, or dnidcd 
‘Sovereigntj being simply the exercise of the general will 
can never be alienated, and the sovereign, who is onlj a 
collective being, can onlj bo represented bj himself Power 
can be transmitted, but not will * (11, i ) In order to the 
possibility of a representation of the general will, there must 
be a permanent accord between it and the individual will 
or wills of the person or persons representing it But such 
fcrmancnt accord is impossible {Zb ) Again, a general will 
IS fiom the nature of the cose indivisible It is commonly 
held to be divided, not, indeed, m respect of its source, but 
in respect of the objects to which its acts are directed, 
eg into legislative and executive powers, into rights of taxa- 
tion, of war, of justice, d>c But this supposed division of 
sovereign powers or rights implies that ‘what are only 
emanations from the soiereign authority are tal on to bo 
parts of it’ (n, n) The onlj exercise of soieieign power, 
properly so called, is m legislation, and thero is no proper 
net of legislation except when the whole people comes to a 
decision w itb reference to the whole people Then the matter 
decided on is as general as the will which decides on it, nnd 
this 18 what constitutes a law (IT, 1 1 ) Bj this consider ition 
several questions arc answered 'Whoso offlee is it to mnl e 
laws? It IS tliat of the general will, which can neither bo 
nhenated nor represented Is the pnnee above tbo law? 
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aerofo™ not the •’whole peoprtoX’^wS" 

can we be free and yet sabjeefe to the laws? Th^kws ^ 

pCTly those general ‘condiMona of civil association ’ which 
tlio associates impose on themselves. Where either of the 
specified conditions is lacking, where either it is not the 
nniversal will from which an ordinance proceeds or it is not 
the whole people to which it relates, it is not a law hnt a 
decree, not an act of sovereignly but of magistracy. (It.) 

71. This leads to a consideration of the nature and 
institution of magistracy or government. (Ill, i.) The 
government is never the same as the sovereign. The two 
nro^ distinguished by their functions, that of the one being 
legislative, Ibat of tbe other executive. Even where the 
people itself governs, its acts of government must be dis- 
tingnisbed from its acts of sovereignty, tbe former having a 
particular, the latter a general, reference. Govenunent is 
the cserciso according to law of the executive power, and the 
‘princo * or * magistrate * is the man or body of men charged 
with this ndministiation j * a body intermediary between the 
subjects and the sovereign, charged with the execution of the 
laws, and with the maintenance of ci'dl and political free- 
dom * (Tb.) Where all or most of the citizens axe magistrates, 
or charged with the supreme functions of government, we 
have a democracy ; where a few, an aristocracy ; where one 
is so charged, a monarchy. (Ill, iii.) The differences de- 
pend, not as Hobbes and others had supposed, on the quarter 
where the sovereignty resides — ^for it must always reside in 
the whole body of people— but on that in which government 
resides. The idea of government is that the dominant wm 
of the prince should be the general wUl or law, that it shonld 
be simply the public fome by which that general is 
brought to bear on individuals or against other states 
servtog the same purpose in the state as the tmion of so 
and body in the individual (01, i.)i and this idea is rn^t 
likely to^ be satisfied under a democracy. There, the 
wm (if there * a general will, which democracy is no 
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dominant ■will of the government. The prevalence of par- 
ticular interests may prevent there being a -will at all of the 
kind ■which Bonssean would count general or truly sove- 
reigU) but they cannot be more prevalent in the magistracy, 
constituted by the whole people, than in the same people 
acting in the way of legislation. In a democracy, therefore, 
the "will of the sovereign, so far as there is a sorereipi in the 
proper sense, necessarily finds expression in the ■will of the 
magistracy. On the other hand, though under either of the 
other forms of government there is danger of collision 
between sovereign and government, yet the force of the 
government is greater than in a democracy. It is greatest 
when the government is a monarchy, because under all other 
forms there is more or less discrepancy between the individual 
wills of the several persons composing the govemmeni^ as 
directed to the particular good of each, and the corpora^te 
will of the government of which the object is its own 
eflSciency, and under a monarchy this source of weakness is 
avoided. (HI, ii.) As there is more need of force in the 
government in propoition to the n^umber of subjects whose 
particular wills it has to control, it follows that monarchy is 
best suited ■to ■the largest, democracy to the smallest states 
(m, iii.) 

72. As to the insfitution of government, Bonssean main- 
tains strenuously that it is not established by contract 
‘There is only one contract in the state, viz. that of the 
original association; and this excludes every other. Bb 
other public contract can be imagined which would not be a 
violation of the first.* (ill, xvi.) Even when government 
is vested in an hereditary body, monarchic or aristocratic, 
this is merely a provisional arrangement, made and liable 
to be reversed by the sovereign, whose oJEBcers the governors 
are. The act by which government is established is twofold, 
consisting firstly of the passing of a law by the sovereign, 
to the effect that there shall he a government ; secondly, of 
an act in execution of this law, hy which ■the governors — the 
‘magistrates* — are appointed. But it maybe asked. How 
can the latter act, being one not of sovereignty but of magis- 
tracy (for it has a particular reference in the designation of 
the governors), be performed when as yet there is no govern- 
ment? The answer is that the people resolves itself from 
a sovereign body into a body of magistrates, as the English 
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PfttHament resolves itself constantly from a lem«ln«™ i. a 
into a committee. In otter words, by a simX It 

estaWed, which 
lentin itsown hands, 
:ding to the form in 

.ish the government. 

. .' ,, — — ^7 'which the Bovemment 

was mgmnlly constituted need to he periodicaUy repeated 
in o^er to prevent the government from usurping the 
fancfaons^ of the sovereign, i.e. the function of legislation. 
(Could this usu^ation occur under a democracy ?) In order 
that the sovereignty may not fall into abeyance, it must bo 
crcrcised, and it can only be exercised in assemblies of the 
whole people. These must be held periodically, and at their 
opening two questions ought to be submitted; one, whether 
it pleases the sovereign to maintain the present form of 
government; the other, whether it pleases the people to 
leave the administration in the hands of those at present 
charged mth it. (Ill, xviii.) Such assemblies are entitled to 
revise and repeal all previously enacted laws. A law not so 
repealed the sovereign must he taken tacitly to confirm, and 
it retains its authority. But as the true sovereign is not 
any law hnt the general wiH, no law, even the most fnnda- 
mentnl, can he exempt from liability to repeal. Even the 
social pact itself might legitimately be dissolved, by agree- 
ment of all the citizens assembled. {Ib.) (Whether nnanimity 
is necessary for the purpose is not specified.) Without such 
assemblies there can be no exercise of the general will 
(which, as before stated, cannot be represented), and conse- 
quently no freedom. The English people, e.g., is quite 
mistaken in thinking itself free. It is only free while the 
election of memheis of ParHament is going on. As soon as 
they are elected, it is in bondage, it is nothing, m the 
short moments of its freedom it makes such a had use of it 

that it well deserves to lose it. (HI, s^.) 

78. It appears from the above tliat, accordmg to Eous- 
fleau, the general will, which is the true sovereipi, can only 
ha exerdised in assemblies of the whole people. On the 
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I rations of the people have always the same rectitude. . . . 

' There is often a great difference between the will of all and 
the general will. The latter only looks to the common inter- 
est} the other looks to private inteiests, and is only a sum 
of the wills of individuals.* {II, iii.) Again (II, iv.), ‘that 
which generalises the will is not so much the number of voices 
as the common interest which unites them,* He holcls appa- 
rently that in the assembly of the whole people, if they had 
sufficient information, and if no minor combinations of parti- 
cular interests were formed within the entire body, thedlffer- 

> ence between the wills of individuals would neutralise each 
other, and the vote of the whole body would express the true 
general will. But in fact in all assemblies there is at least a 
Uability to lack of information and to the formation of cliques ; 
and hence it cannot he held that the vote of the assembly 
necessarily expresses the general wiU. Bousseau, however, 
does not go so far as to say that unless the law is actually such 
as contributes to the common good, it is not an expression 
of the general will. The general will, according to Mm, 
always aims at or wills the common good, hut is liable to 
be mistaken as to the means of attaining it. ‘It is always 
right, hut the judgment which guides it is not always 
enlightened. . . . Individuals see the good which they reject ; 
the public wills the good which it does not see.* (II, vi.) 
Hence the need of a guide in the shape of a great lawgiver. 
Apparently, however, the possible lack of enhghtenment on 
the part of the general will does not, in Boussean’s view, 
prevent its decisions from being for the public good. In 
discussing the ‘limits of the sovereign power* he Tna,iTifg.ina 
that there can be no conflict between it and tbe natoral 
right of the individual, because, ‘ although it is only that 
part of his power, his goods, his freedom, of which the use 
is important to the community, that the individual transfers 
to the sovereign by the social pact, yet the sovereign alone 

^ can be judge of the importauce * ; and tbe sovereign ‘cannot 

. lay on the subjects any constraint wHch is not for the good 

> of the community.* ‘ ITnder the law of reason * (which is thus 
identified with the general will) ‘ nothing is done without a 
cause, any more than under the law of nature.* (H, iv.) 

74. But though even an unenlightened general will is 
the geiieral %vill stfll, and (as we are left to infer) carmot in 
its decisions do otherwise than promote the public good, 
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general will « not erfinct, nor is he unaware either of 
What the pnbhc good requires or of the fact that wha^ is for 
the public good is also for his own. But his share in the 
public evil to which he tnows that his vote wih contribnie, 
fieems nothing hj the side of the special prirate good which 
be hopes to gain, Bj his vot^ in short, he does not answer 
the question. Is so and bo for the advantage of the stated 
but. Is it for the advantage of this particular man or patty? 
(Ih.) 

75, The test of the dominance of the general will in 
assemblies of the people Is an approach to nnanimity. * Long 
debates, discussions, tnmnlt, indicate the ascendency of 
particular interests and the decline of the state.’ (17, iL) 
Bouseeau, however, does not venture to say that absolute 
unanimity in the assembly is necessary to an eiquessioa of 
the general will, or to give a law a claim upon the obedience 
of the sulgects. This would have been to render efiectnal 
legislation impossible. Upon the theory, however, of the 
foundation of legitimate sovereignty in consent, the themy 
that the natnral right of the individnal is violated unless he 
is himself a joint imponent of the law which he is caUed to 
obey, it is not easy to see what rightful claim there can be 
to the submission of a minority. Eonsseau so far recognisse 
the difSenIty that he requires nnanimity in the original im- 
pact. (IV, ii.) If among those who are parties to it ttere 
are others who oppose it^ the result is simply that the later 
are not included in it. ^Thej are stmng^ 
citizens.’ But this does not esplain 
rightfully controHed, on the principle that the 
control lifonndcd on consents or 
n-hat is the value of the ‘social compact. 

^ject of fbe pact he 
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nglxtfully controlled P The difflcnlty must recur with each 
generation of the descendants of those who were paities to 
the original pact The parties to the pact, it is true, have 
no right to resist the geneial will, because the pact is ex 
hypothest to the efiFect that each indiTidual, m all things of 
nnniTnnn concem. Will take the general will for his own 
The true foim, therefore, of the question upon which each 
party to the pact ^onld consider hims^ to be voting m 
the assembly is, as !Boasseau puts it, not * Is the proposed 
measure what I wish for, or what I approve, or no?’ but 
* Is it in conformity with the general will?’ If, having 
voted upon this question, he finds himself in a minoniy, he 
IS hound to suppose that he is mistaken in his views of the 
general will, and to accept the decision of the majority as 
the general will which, by the pact^ he is bound to obey 
So fax all IS consistent, though how the individual is to be 
answ red if he pleads that the vote of the assembly has 
been too much biassed by paxticnlar interests to be an 
expression of the general will, and that therefore it is not 
bmding on him, does not appear 
^ 76 But after the first generation of those who were 

parties to the supposed original compact, what is to settle 
whether anyone is a paity to it or no? l^usseau faces the 
question, but his only answer is that when once the state 
IS mstituted, consent is imphed in residence , * to dwell on the 
temtoiy is to submit to the sovereignty ’ (IV, u ) This 
answer, however, will scarcely stand examination Bousseau 
himself does not consider that residence in the same region 
with the original parties to the pact renders those so 
resident also parties to it Why should it do so, when the 
pact has descended to a later generation? It may be 
argued of comse that everyone residing in a settled society, 
which secures him in his rights of person and property, ha«« 
the benefit of the society from the mere fact of his residence 
in and is therefore morally bound to accept its laws But 
this 18 to abandon the doctrine of obligation being founded 
on consent Besidence in a temtoiy governed by a certain 
sovereign can only be taken io imply consent to the rule of 
that sovereign, if there is any real possibihty of rdinquish- 
mg it^ and this there can scarcely ever be 

77 Eousseau certainly earned out the attempt to recon- 
cile submission to government with the existence of natural 
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inrrfltaHon of goremmoot, by H,. 

hypc^osaof a foondatiouof goyonimeAm ooosoimm 
oonsistenUy than any other rtriter-, and his resnlt ehofta 
^ hopelessneK of the attempt. To fhe ooadsteney of hie 
theory he sacrifices every claim to right on the part of anv 
state epept one in which the whole body of citizens directiy 
legislates, i.e. on the part of nearly all states then or now 
ensting; and finally he can only justify the control of the 
minoniy by the majority in any state whatever 1^ a subter- 
fuge. It does not follow, however, because the doctrine of 
natural rights and the consequent conception of government 
as founded on compact are untenable, that there is no truth 
in the conception of the state or sovereign as representing a 
general will, and as authorised or entitled to obedience on 
that account. It is this conception, as the permanently 
valuable thing in Housseau, that we have now further to 
consider. 

78. The first remark upon it which suggests itself is that, 
as Housseau puts the matter, there may be an independent 
political society in which there is no sovereign power at all, 
or in which, at any rate, it is not exercised. The sovereign 
is the general will. But fbe general will can only be exer- 
cised through the assembly of a whole people. The necessary 
conditions of its exercise, then, in Eousseau’s time, were 
only fulfilled in the Swiss cantons and (perhaps) in the 
United Provinces. In England they were fulfilled in a way 
during the time of a general election. But even where these 
conditions were fulfilled, it did not follow that the general 
will was put in force. It might be overpowered, as in the 
Roman comitia, by particular interests. Is it then to be 
understood that, according to Rousseau, either there can be 
independent states withont any sovereignty in actoal exCT- 
cise, or that the European states of his time, and equally 
the great states of the present day (for in none of these is 
there any more exercise of fhe general will than m the 
England of his time), are not properly states at all ? 

79. We may try to answer this question by distmguis^g 
sovereign de facto from sovereign de y»re, and saying that 
what :^issean meant was that the generJ^, as defined 
by him and as exercised under the 

pLcrilKs, was the only BoyMdgn 

Lye reoognisea in the orainaiy states of Ins tone a soys- 
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reign de facto ^ and that in the same way, when he desciibes 
the institution of government as ansmg out of a twofold 
act consequent on the onginal pact (an act m which the 
sovereign people first decides that there shall be a govern** 
ment, and then, not as a sovereign people, but as a demo- 
cratic magistracy, decides in what hands the government 
pTin.ll be placed), he does not eoncene himself to be descnb 
mg what has actually tahen place, but what is necessary to 
give a government a moial title to obedience Whether 
Housseau himself had this distmction in view is not always 
clear At the outset he states his object thus * Man is born 
free, and eveiywhere he is in fetters How has this change 
come about? I do not know What can render it legiti- 
mate? That IS a question which I deem mjself able to 
answer * (I, i ) The answer is the account of the establish- 
ment of a sovereign by social pact It might he infened 
from this that he considered lumself m the sequel to he 
delmeatmg transactions to the aotnal occurrence of which 
he did not commit himself, but which, if they did occur, 
would constitute a duty as distmct from a physical necessity 
of submission on the part of subjects to a soveieign, and to 
which some equivalent must he supposed, in the shape of a 
tacit present convention on the part of the membeis of a 
state, if their submission is to be matter of duty as distinct 
from physical necessity, or is to be erplumed as a matter 
of ngbt by the ostensible sovereign Tins, however, would 
merely be an inference as to lus meaning His actual 
procedure is to describe transactions, by which the sove- 
reignty of the general will was estabhshed, and by which 
it m turn estabhshed a government, as if they had actuilly 
taken place Nor is he content with supposing a tacit 
consent of the people as rendermg subjection legitimate 
The people whose submission to law is to be ‘ legitimate * 
must actually take part in sovereign legislative assemblies 
It IS very larely that he uses language which implies the 
possibility of a sovereign power otherwise constituted He 
loes mdeed speak * of the possibihty of a pnuce (m the 

* If it happened that the pr nco had sovomgntiea one de jt re the othes de 
a private twU more active than tl at faeio but from that moment the soc ol 

tte sovereign and that he made use rf un on vrould d eappoor and the body 
the pnbhc force placed in h s hands as polibc irould be d ssolved (III i ) 
w instrument of thin pnvnte thU Wl en tbo pnnco censes to administer 
then would resnlt so to speak two the state aceoidmg to the laws and 
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special meaning of the term, as representing the head of 
the executive) usurping sovereignly, and speaks of the sove- 
reignly thus usurped as existing de facto, not de jure ; hut in 
no other connection (so far as I have observed) does he 
speak of anything short of the * volontd g4ndrale ’ exercised 
through the vote of an assembled people as sovereign at all.. 
And the whole drift of his doctrine is to show that no* 
sovereign, otherwise constituted, had any claim on obedi- 
ence. There was no state in Europe at his time in which 
his doctrine would not have justified rebellion, and even 
under existing representative systems the conditions are not 
fulfilled which according to him are necessary to give laws 
the claim on our obedience which arises from their being an 
expression of the general will. The only system under which 
these conditions could be fulfilled would be one of federated 
self-governing communes, small enough to allow each 
member an active share in the legislation of the commune. 
It is probably the influence of Rousseau that has made such 
a system the ideal of political enthusiasts in France. 

nsurps the sororoign power . • . tfien is troken . . . and all the oidioar; 
the state in tho latgor sonso is dis- dtirens return as a mitter of tight to 
solved, and there is formed another their state of faatnial liberty, and are 
within it, composed only of tho momhors merely forted, bat not obliged, to obey, 
of tho govomment . . • tho sodal pnet (HI, *.) 



F. SOVEBBIONTY AND THE QEHTEBAL WILL. 


BoDSSEAS AXtJ> Adstim. 

80. The questions then arise (1) vrhether there is any 
troth in Boussean’a conception of sovereignty as founded 
upon a ‘volontd g^n^rale’ in its application to actual sove- 
reignty. Does anything like such a sovereignty exist in the 
societies properly called political? (2) Is there any truth in 
speaking of a sovereignty de jure founded upon the *volont6 
ggndraJe’? (3) If there is, are we to hold with Bonsseau 
that this * will * can only he exercised through the votes of a 
sovereign people? 

81. (1) The first question is one which, if we take our 
notions of sovereignty from such writers as Austin, we shall 
be at first disposed decidedly to negative. Austin is con- 
sidered a master of precise definition. We may begin, there- 
fore, ly looking to his definition of sovereignty and the 
terms connected with it. His general definition of law runs 
as follows : ' A law, in the most general and comprehensive 
acceptation in which the term, in its literal meaning, is em- 
ployed, may be said to he a rule laid down for the guidance 
of an intelligent being by an intelligent being having power 
over him.* ‘ These rules are of two kinds : (1) laws set by 
God to men, or the law of nature ; and (2) laws set by men 
to men, or human law. We are only concerned with the 
latter, the human laws. These ore again distinguished into 
two classes, according as they are or are not established by 
political superiors. ‘ Of the haws or rules set by men to men, 
some are established by political superiors, sovereign and 
subject; by persons exercising supreme and subordinate 
government, in independent nations, or independent political 
societies* (pp. 88 and 89). *The aggpregate of the rules 
established by political superiors is frequently styled positive 

• Lectures on Jurisprudence, rol. l p 88 (edit of 1869, in two vola.) 
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law, orlawexisfeing hy position* (p. 89). ThiBisdistingoisliea 
fcrom positive moralily.’ Laws ate further explained as a 
speraes of commands. A command is a signiEcation of 
desire, distinguished by the fact that the party to whom it 
IB addressed is liable to evil from the party expressing the 
desire in case he does not comply with it (p. 91). This 
liability to evil forms the sanction of the command. Where 
a command * obliges generally to acts or forbearances of a 
class, it is a law’ (p. 95). ‘Every positive law, or every law 
sunpljr luid strictlj bo colled^ is set by a sovereign person or a 
sovereign body of persona to a member or members of the 
independent political society wherein that person or body is 
sovereign or supreme. Or (changing the expression) it is 
set by a monarch, or sovereign member, to a person or 
persons in a state of snhjecMon to its author. Even though it 
sprung directly from another fountain or source, it is a 
positive law, or a law strictly so called, by the institution of 
that present sovereign in ihe character of political superior. 
Or (borrowing the language of Hobbes) the legislator is he, 
not by whose authority the law was first made, but by whose 
autboriiy it coniannes to be a law’ (pp. 225 and 226). 

‘The notions of sovereignty and independent political 
society may be expressed concisely thus. If a determinate 
human superior, not in a habit of obedience to alike superior, 
receive hahitual obedience from the hulk of a given society, 
that determinate superior is sovereign in that society, and 
the society (including the superior) is a society political and 
independent’ (p. 226). 

‘In order that a given society may form a society 
political and independent^ the two distinguishing marks 
which I have mentioned above must unite. The generaiUty of 
the given society must be in a habit of obedience to a deter~ 
minate and common superior j whilst that determinate person, 
or determinate body of persons, must not be habitually 
obedient to a determinate person or body. It is the union 
of that positive with this negative mark which renders that 
certain superior sovereign or supreme, and which renders 
that given society (including that certain superior) a society 
political and independent ’ (p. 227). 

82 It may be remarked in passing that^ according to 
the above, while every law imphes a sovereign, from whom 
directly or indirectly (through a subordinate political supe- 



SOTBREiaNTT AND THE GENERAL WILL. 96 

rior) it proceeds, it is not necessary to a sovereigfn that hia 
commands shonld take the form of laws, as opposed to 
‘particular or occasional commands.’ A superior might 
signify his desires only in the form of such particular and 
occasional commands, and yet there might be a habit of 
obedience to him, and he might not be habitually obedient 
to any other person or body; in which case he would be a 
‘ sovereign.* 

83. Austin’s doctrine seems diametrically opposite to 
one which the sovereign in a ‘ volontd g^n^rale,’ because 
(ft) it only lucognises sovereignty in a determinate person or 
persons, and (6) it considers the essence of sovereignty to lie 
in the power, on the part of such determinate persons, to put 
compulsion without limit on subjects, to make them do 
exactly as it pleases.^ The * volontd g6n6rale,’ on the other 
hand, it would seem, cannot be identified with the will of 
any determinate person or persons ; it can, indeed, according 
to Eousseau, only be expressed by a vote of the whole body 
of Bulgeot citizens ; but when you have got them together, 
there is no certainty that their vote does express it; and it 
does not — at any rate necessarily — command any power of 
compulsion, much less unlimited power. Bousseau expressly 


> Cf. Maioe's statement of Austin's 
doctrine in The Early Calory of Insti- 
tvtiona, pp. 349 and 350 : 'There is in 
ereiy independent political community 
— that is, in ereiy political community 
not in the bahit of obedience to a supe- 
rior abore itself — some single person or 
some combination of persons irhicb has 
the power of compelling the other 
members of the community to do ex- 
actly as it pleases. This eingle person 
or group— this indiridual or this colle- 
giate sovereign (to employ Austin's 
phrase) may he found in eveiy inde- 
pendent political community as certainly 
as the centre of gravity in a mass of 
matter. If the community be violently 
or voluntarily divided into a number of 
separate fragments, then, os soon as 
earn fragment has settied down (per- 
haps after an interval of anarchy) into 
H state of equilibrium, the sovereign 
will exist, and with proper care will 
be'discoveiable in each of tho now in- 
dependent portions. The soverrignty 
orer tbe Korth American colonies of 
Great Britmn had its seat in one place 
before they became the United States, 


in another place afterwards; but in 
both cases there was a discororahlo 
sovereign somewheio. This sovereign, 
this person or combination of persons, 
universally occurring in all independent 
political communities, has in all such 
communities one characterietic, common 
to all tho ebapes soverei^ty may take, 
the possession of irresistible force, not 
necessanly exerted, hut capable of being 
exerted. Atconding to the terminology 
preferred h7 Austin, the sovereign, if 
a single person, is or should he called 
a monarch ; if a small group, the name 
is an oligarchy if a giou^ of con- 
siderable dimensions, an anstociacy; 
if very largo and numerous, a demo- 
cracy. lamited monarchy, a phrase 
perhaps more fashionable in Austin’a 
day than it is now, is abhorred by 
Anstin, and the government of Gre.it 
Britain he classes with aristoemcies. 
That which all the forms of sovereignty 
have in common is the power (tiia power 
but not necessarily Uie will) to put 
compulsion without limit on sabjeetsor 
fallow-Bttbjeets.’ 
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flictmg wi^ and overbearing the general will. Indeed, 
according to his view, it was the ordinary state of things 
and though this view may be exaggerated, no one could 
maintain that the ‘ general will,’ in any intelligible sense of 
the words, had always unlimited force at its command. 

84. The two views thus seem mutually exclusive, but 
perhaps it may be by tehing each as complementary to the 
other that we shall gain the truest view of sovereignly as it 
actually exists. In those states of sociely in which obedi- 
ence is habitually rendered by the bulk of society to some 
determinate superior, single or corporate, who, in turn, is 
independent of any other superior, the obedience is so 
rendered because this determinate superior is regarded as 
expressing or embodying what may properly be called the 
genei-al will, and is virtually conditional upon the fact that 
the superior is so regarded. It is by no means an unlimited 
power of compulsion that the superior exercises, but one de- 
pendent in the long run, or dependent for the purpose of 
insuring an hahiUtal obedience, upon conformity to certain 
convictions on the part of the subjects as to what is for their 
general interest. As Maine says (Early History of Institu- 
tions, p. 8S9), ‘the vast mass of influences, which we may call 
for shortness moral, perpetually shapes, limits, or forbids the 
actual direction of the forces of society by its sovereign.’ 
Thus, quite apart from any belief in the right of revolution, 
from the view that the people in any state are entitled to an 


ultimate sovereignty, or are sovereign dsjure, and may with- 
draw either legislative or executive power from the hands in 
which it has been placed in the event of its being misused, 
it may fairly be held that the ostensible sovereign— the de- 
terminate person or persons to whom we can point and say 
that with him or them lies the ultimate power of exacting 
habitual obedience from the people— is only able to exercise 
this power in virtue of an assent on the part of the people, 
nor is this assent reducible to the fear of the sovereign felt 
by each individual. It is rather a common desire for certam 
ends— specially the ‘paxvitseque securitas ’— to which the 
observance of law or established usage contributes, and m 
most cases implies no conscious reference on the part of 
those whom it influences to any supreme coercive power at 
bU. Thus when it has been ascertamed in regard to any 
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people that there is some determinate person or persons to 
whom, in the last resort, they pay habitual obedience, we 
may call this person or persons sovereign if we please, but 
we must not ascribe to him or them the real power which 
governs the actions and forbearances of the people, even 
those actions and forbearances (only a very small part) which 
are prescribed by the sovereign. This power is a much 
more complex and leas determinate, or less easily determin- 
able, thing 5 but a sense of possessing common interests, a 
desire for common objects on the part of the people, is always 
the condition of its existence. Let this sense or desire — 
which may properly be called general will — cease to operate, 
or let it come into general conflict with the sovereign’s com 
mands, and the habitual obedience will cease also. 

8S. If, then, those who adopt the Anstinian definition ol 
a sovereign mean no more than that in a thoroughly de- 
veloped state there most be some determinate person or 
persons, with whom, in the last resort, lies the recognised 
power of imposing laws and enforcing their observance, over 
whom no legal control can be exercised, and that even in the 
most thorough democracy, where laws ore passed in the 
assembly of the whole people, it is still mth determinate 
persons, viz. a majority of those who meet in the assembly, 
that this power resides, they are doubtless right. So far 
they only need to be reminded that the thoroughly developed 
state, as characterised by the existence of such definite 
sovereignty, is even among civilised people but imperfectly 
established. It is perfectly established (1) where customary 
or ‘ common ’ or ‘judge-made ’ law, which does not proceed 
from any determinate person or persons, is either superseded 
by express enactments that do proceed from such person or 
persons, or (as in England) is so frequently trenched upon by 
statute law that it may fairly be said only to survive upon 
sufferance, or to be itself virtually enacted by the sovereign 
legislature ; and (2) where no question of right can be raised 
between local legislatures or authorities and the legislature 
claiming to be supreme, as in America before the war of 
secession, and as might perhaps be found to be the case in 
Germany now, if on certain educational and ecclesiastical 
matters the imperial legislature came to be at issue 
with the local legislatures. But though the organisation 
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^ “ dvilisea and independenfc nations 
M not eve^liere complete, it no donU inTolres theresil 
dence Tvitli detenmnate persons, or a Ijody or bodies of 
supreme i.e. legally nnconteoUed power to make and en. 
force Jaws. The term * sovereign ’ having acquired this dednite 
meaning, Bonssean was misleading his readers when he 
ascribed sovereignty to the general will. He could only be 
understood as meaning, and in fact understood himself to 
mean, that there was no legitimate sovereign except in the 
most thorough democracy, as just deserihed. 

86. But the Ausiinians, having found their sovereign, 
are apt to regard it as a mucli more important institution 
than — if it is to be identified with a determinate person or 
persons — ^it really isj th^ are apt to suppose that the 
sovereign, with the coercive power (i.e. the power of ope- 
rating on the fears of the subjects) which it exercises, is the 
real determinant of the habitual obedience of the people, at 
any rate of their habitual obedience in respect of those 
acts and forhearances which are prescribed by law. But, as we 
have seen, this is not the case. It then needs to he pointed 
out that if the sovereign power is to be understood in this 
fuller, less abstract sense, if we mean by it the real de- 
terminant of the habitual obedience of the people, we must 
look for its sources much more widely and deeply than fhe 
* analytical jurists * do ; that it can no longer be said to 
reside in a determinate person or persons, but in that im- 
palpable congeries of the hopes and fears of a people, hound 
together by common interests and sympathy, which we call 
the gener^ will. 

87. It may he objected ibat this view of the general 
will, as that on which habitual obedience to the sovereign 
really depends, is at best only applicable to * self-governing * 
communities, not to those under a despotic sovereign. The 
answer is that it is applicable in all forms of society where a 
sovereign in the sense above defined (as a determinate 
person or persons with whom in the last resort lies tire 
recognised power of imposing laws and enforcing toeir 
ohse^ance) really existe, but that there are many wh^e 
there cannot fairly be said to he any such soverei^ at all; 
in other words, that in all^organised commumties the pow« 
which practically commands, the habitual obedience of toe 
people to respect of those acta and forbearances which are 
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enjoined hj law or authoritative custom, is one dependent on 
the general will of the community, but this power is often 
not sovereign in the sense in wMch the ruler of an in- 
dependent state is sovereign. It may very well he that there 
is at the same time another power merely coercive, a power 
really operating on people simply through their fears, to 
which obedience is rendered, and which is not in turn repre- 
sentative of a general will ; hut where this is the case we 
shall find that such power is only in contact with the people, 
BO to speak, at one or two points ; that their actions and 
forbearances, as determined by law and custom, are in the 
main independent of it ; that it cannot in any proper sense 
be said to be a sovereign power over them j at any rate, not 
in the sense in which we speak of Hing, Lords, and Commons 
as sovereign in England. 

88. Maine has pointed out {Early Sisiory of Institutions, 
^Lecture Xm.) that the great despotic empires of ancient 
times, excluding the Bomon, of which more shall be said 
directly, and modern empires in the East were in the main 
tax-collecting institutions. They exercise coercive force over 
their subjects of the most violent kind for certain purposes 
at certain times, but they do not impose laws as distinct from 
* particular and occasion^ commands,* nor do they judicially 
administer or enforce a customary law. In a certeJn sense 
the subjects render them habitual obedience, i.e. they habitu- 
ally submit when the agents of the empire descend on them 
for taxes and recruits, but in the general tenor of their lives 
their actions and forbearances are regulated by authorities 
with which the empire never interferes, — ^with which pro- 
bably it could not interfere without destroying itself. These 
authorities can scarcely be said to reside in a determinate 
person or persons at all, but, so far as they do so, they reside 
mixedly in priests or exponents of customary religion, in 
heads of families acting within the family, and in some 
village-council acting beyond the limits of the family. 
"Whether, in such a state of things, we are to consider that 
there is a sovereign power at all, and, if so, where it is to 
be considered to reside, are chiefly questions of words. If 
complete uncontrolledness by a stronger power is essential 
to sovereignty, the local authorities just spoken of are not 
sovereign. The conquering despot could descend on them 
and sweep them away, leaving anarchy in their place, and he 
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Other hand, these authorities, -which represent a general 
will of the communities, fonn the power which detennines 
such actions and forbearances of the individual as do not 
proceed from natural inclination. The mUitary ruler, in- 
deed, is sovereign in the sense of possessing irresistible 
coercive power, but in fact this power is only exercised 
within narrow limits, and not at all in any legislative or 
judicial way. If exercised beyond these limits and in con- 
flict with customary law, the result would be a general 
anarchy. The truest way of expressing the state of the case 
is to say that, taking the term ‘sovereign’ in the sense ' 
which we naturally associate with it, and in which it is used 
by modern European -writers on sovereignty, there is under 
such conditions no sovereign, hut that the practical regula- 
tion of life, except during intervals of military violence and 
anarchy, rests with authorities representing the general will, 
though these are to a certain extent interfered with hy an 
alien force. 

89. The same account is applicable to most eases of 

foreign dominion over a people with any organised common 
life of their own. The foreign power is not sovereign in the 
sense of being a maker or maintainer of laws. Law-making, 
under such conditions, there is properly none. The subject 
people inherits laws, -written or unwritten, and maintains 
them for itself, a certain shelter from violence being afforded 
by the foreign power. Such, in the main, was the condition 
of ITorth Italy, for instance, under Austrian domination. 
Where this is the case, the removal of the coercive power of 
the foreigner need not involve anarchy, or any violation of 
established rights (such as Hobbes supposes to follow 
necessarily from the deposition of an actual sovereign)# The 
social order does not depend on the foreip dominion, and 
may survive it. The question -whether in any particular 
case it actually can do so must depend on the possibility of 
nreventing further foreign aggression, and on toe question 
whether there is enough national unity in the subject people 
to prevent them from breaking up into hostile commumties 
when the foreign dominion is removed. ^ 

90. It is otherwise where the foreign po-sver is reaUy a 
law-making and law-maintaining one, and is sovereign in 
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that proper eense, as was the Eoman Empire Bat just so 
far as the Boman Empire was of this sovereign, i e law 
iTinlm g and law maintaining, character, it derived its per- 
manence, its hold on the ‘ hahitnal obedience * of its subjects, 
from the support of the geneiol will As the empire super- 

seded cubtomary or written laws of conquered countries, it 
conferred rights of Boman citizenship, a much more perfect 
system of protection in action and acquisition than the 
conquered people had generally possessed before Hence, 
while nothing could be further removed from what Bousseau 
would have counted hberly than the life of the citizens of 
the Boman Empire, for they had nothing to do with moJnng 
the laws which they obeyed, yet probablj there was never 
any political system moie firmly grounded on the good will 
of the subjects, none in the maintenance of which the sub- 
jects felt a stronger interest The Biitish power m India 
exercises a middle function between that of the Boman 
Empire and that of the mere tax collecting and recniit- 
raismg empire with which the Boman Empire has just been 
contrasted It presents itself to the subject people m the 
first place as a tax-collector It leaves the customary law 
of the people mostly untoudied But if only to a very 
small extent a law making power, it is emphatically a law- 
maintammg one It regulates the whole judicial adminis- 
tiation of the countij, but applies its power generally only 
to enforce the customary law which it finds m existence 
Eor this reason an ‘ habiteol obedience * may fairly be said to 
be rendered by the Indian people to the English government^ 
m a sense m which it could not be said to be rendered to a 
merely tax collecting military power, but the ‘habitual 
obedience * is so rendered only because the English govern- 
ment presents itself to the people, not merely as a tax- 
collector, but as the maintainer of a customary law, which, 
on the whole, is the egression of the general will The 
same is true in pnnciple of those independent states which 
are despotically governed, m which, i e, the ultimate le”i8- 
lative power does not reside, wholly or in part, with an 
assembly representing the people, or with the people them- 
sdves , e g Bussia It is not the absolute coercive power of 
the Czar which determmes the habitual obedience of the 
people This coercive power, if put to the test as a coercive 
power, would piobably be found very for from absolute 
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The habitual obedience is determined by a system of law 
^xefly customary, which the administration Utrolled b; 
tte Czar enforces against individuals, but which corresponds 
to the general sense of what is equitable and necessary. If 
a despotic government comes into anything like habitual 
conflict mth the unwritten law which represents the general 
will, its dissolution is beginning. 

91. The answer, then, to the question whether there is 
any truth in Eousseau’a conception of sovereignty as 
founded upon a * volont4 gdndrale,* in its application to actual 
sovereignty, must depend on what we mean by ‘ sovereign.* 
The essential thing in political society is a power which 
guarantees men rights, i.e. a certain freedom of action and 
acquisition conditionally upon their allowing a like freedom 
in others. It is but stating the same condition otherwise to 
speak of a power which guarantees the members of the 
society these rights, this freedom of action and acquisition, 
impartially or according to a general will or law. What is 
the lowest form in which a society is fit to be called political, 
is hard to say. The political society is more complete as 
the freedom guaranteed is more complete, both in respect o( 
the persons enjoying it and of the range of possible action 
and acquisition over which it extends. A family or a nomad 
horde could not be called a political society, on account of 
the narrow range of the political freedom which they seve- 
rally guarantee. The nomad horde might indeed be quite as 
numeious as a Greek state, or ns the sovereign canton of 
Geneva in Eousseau’s time; but in the horde the range 
within which reciprocal freedom of action and acquisition is 
guaranteed to the individual is exceedingly small. It is the 
power of guaranteeing rights, defined as above, which the 
old writers on sovereignty and civil government supposed to 
be established by covenant of all with all, translating the 
common interest which men have in the maintenance of 
such a power into an imaginary historical act by whi^ they 
instituted it. It was this power that they had chiefly m 
view when they spoke qf sovereignly. 

92. It is to be obser^d, however, that the power may ve^ 

well exist and serve its p^ose where it is J 

sense of being exempt frot^ any 

with by a stronger coercive power, such 

collecting miUtary ruler. occasional interference of 
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the military ruler is so far a drawback to the efficiency with 
which freedom of action and acquisition is guaranteed, hut 
does not nullify the general maintenance of rights. On the 
other hand, when the power by which rights are guaranteed 
is sovereign (as it is desirable that it should be) in the 
special sense of being maintained by a person or persons, 
and wielding coercive force not liable to control by any 
other human force, it is not this coercive force that is the 
important thing about it, or that determines the habitual 
obedience essential to the real maintenance of rights. That 
which determines this habitual obedience is a power residing 
in the common will and reason of men, i.e. in the will and 
reason of men as determined by social relations, as interested 
in each other, as acting together for common ends. It is a 
power which universal rational will exercises over the 
inclinations of the individual, and which only needs excep- 
tionally to be backed by coercive force. 

93. Thus, though it may be misleading to speak of the 
general will as anywhere either actually or properly sove- 
reign, because the term ‘sovereign* is best kept to the 
ordinaiy usage in which it signifies a determinate person or 
persons charged with the supreme coercive function of the 
state, and the general will does not admit of being vested in 
a person or persons, yet it is true that the institutions of 
political society — ^those by which equal rights are guaranteed 
to members of such a sociefy — are an expression of, and are 
maintained by, a general will. The sovereign should be 
regarded, not in abstraction as the wielder of coercive force, 
but in connection with the whole complex of institutions or 
political society. It is as their snstainer, and thus as the 
agent of the general will, that the sovereign power must be 
presented to the minds of the people if it is to command 
habitual loyal obedience; and obedience will scarcely be 
habitual unless it is loyal, not forced. If once the coercive 
power, which must always be an incident of sovereignty, 
becomes the characteristic thing about it in its relation to 
the people governed, this must indicate one of two things ; 
either that the general interest in the maintenance of equal 
rights has lost its hold on the people, or that the sovereign 
no longer adequately fulfils its function of maintaining such 
rights, and thus has lost the support derived from the 
general sense of interest in supporting it. It may be 
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doubted wbether tbe former is ever really tbe case j but 
wbatever explanation of tbe case may be tbe true one, it io 
certain tbat wben tbe idea of coercive force is that predomi- 
nantly associated with tbe law-imposing and law-enforcing 
- power, then either a disruption of tbe state or a change in 
tbe sources of sovereignty must sooner or later take place. 
In judging, however, whether this is the case, we must not 
be misled by words. In England, e.g., from the way in 
which many people speak of ‘government,’ we might 
suppose that it was looked on mainly as the wielder of 
coercive force j but it would be a mistake on that account to 
suppose that English people commonly regard the laws of 
the country as so much coercion, instead of as an institution 
in the maintenance of which they are interested. When 
they speak disapprovingly of ‘government,’ they are not 
thinking of the general system of law, but of a central 
administrative agency, which they think interferes mis- 
chievously with local and customary administration. 

94. It is more true, then, to say that law, as the system 
of rules by which rights are maintained, is the expression of 
a general will than that the general will is the sovereign. 
The sovereign, being a person or persons by whom in the 
last resort laws are imposed and enforced, in the long run 
and on the whole is an agent of the general will, contri- 
butes to realise that will. Particular laws may, no doubt, 
be imposed and enforced by the sovereign, which conflict 
•mth the general will ; not in the sense that if all the subject 
people could be got together to vote upon them, a majority 
would vote against them, — that might be or might not be, — 
but in the sense that they tend to thwart those powers of 
action, acquisition, and self-development on the part of the 
members of the soeiefy, which there is always a general 
desire to extend (though the desire may not be enlightened 
as to the best means to the end), and which it is the business 
of the law to sustain and exteni The extent to which laws 
of tliia kind may be intruded into the general ‘ corpus juris ’ 
without social disruption it is impossible to specify. Pro- 
bably there has never been a civilised state in which they 
bore more than a veiy small proportion to the amount of law 
which there was the strongest general interest in maintain- 
ing. But, so far as they go, they always tend to lessen the 
‘habitual obedience’ of the people, and thus to make the 
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Bovereign cease to be soyereign The hope muct be that 
this -mil result in the transfer of sovereignty to other hands 
before a social disruption ensues, before the general 
^stem of law has been so far perverted ns to lose its hold 
on the people Of the possibility of a change in sovereignty 
without any detraction from the law abiding habits of the 
people, France has lately given a conspicuous example 
Here, however, it must be remembered that a temporary 
foieign conqne:bt made the transition easier 

9o (2) After what has been said, we need not dwell 
long on the second question raised ‘ concerning Eons<«eau’s 
theory Is there any truth m speaking of a ^overeigpity * de 
3ure ’ founded upon the * volonte gdnerale ’ ? It is a distmc- 
tion which can only be maintained so long as either ' sove 
reign* is not used in a determinate sense, or by ‘jus* is 
under food something else than law or right estabhshed by 
law If by * sovereign ’ we understand something short of a 
person or persons holding the supreme law making and law 
enforcing power, e g an Enghsh kmg who is often called 
sovereign we might say that sovereignty was exercised * de 
facto ’ but not * de jure ’ when the power of such a ‘ sove- 
reign’ was in conflict with, or was not sanctioned by, the 
law as declared and enforced by the really supreme power 
Thus an Enghsh king so far as he afiected to control the 
army or raise money without the co operition of Parhamenl^ 
might be said to be sovereign * de facto ’ but not * de jure ’ , 
only, however, on the supposition that the supreme law mak 
mg and law enforcing power does not belong to him, and thus 
that he is called ‘ sovereign * m other than the stnct cense 
If he were soveieign m the full sense * de facto,* he could 
not fail to be so *de jure * i e legally In such a state of 
thingo, if the antagonism between king and parhament 
contmued for any length of tune, it would have to be 
admitted that there was no sovereign in the sense of a 
supreme lawmakmg and lawenforcmg power, that sove- 
reignty m this sense was m abevance, and that anarchy 
prevailed Or the same thing might be explained by «!aying 
that sovereignty still resided ‘de jure* with the kiTig and 
parhament, though not * de facto ’ exercised by them , but if 
we use such language, we must bear in mmd that we are 
quahfymg ‘ sovereignty * by on epithet which neutralises its 
• [Atore eec. 80 ] 
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meaning as an actually supreme power. If, however the 

M f » P<«v« on a^anS? 
footing, he would have become sovereign in the foil sense. 

® C pound for saying, as before, that h^ 

‘ de jtne » j for the qualifications * de jure * 
and not de jure, in that sense in which they mio'ht be 
applied to a power which is not supreme, axe e°quaUT 
inapplicable to the power of making and enforcing law 
which 18 supreme. The monarch’s newly established Lpie- 
macy may be in conflict with laws that were previously in 
force, but he has only to abolish those laws in order to 
render it legal. If, then, it is still to be said to be not ‘de 
jure,* it must be because ‘jus ’ is used for something else 
than Law or right established by law; viz. either for 
* natural right ’ (if we admit that ihere is such a thing), 
and ‘ natural right * as not mraely = natural power ; or for 
certain claims which the members of the subject community 
have come to recognise as inherent in the community and 
in themselves as members of it, claims regarded as the 
foundation of law, not as founded upon it^ and with which 
the commands of the sovereign conflict. But even according 
to this meaning of * jus,* a sovereign in the strict Anstinian 
sense, that is not so ‘ de jure,* is in the long run an 
impossibility. ‘Sabitual obedience* cannot be secured in 
the face of such claims. 

96. But whether or no in any qualified sense of ‘sove- 
reign* or ‘jus,’ a sovereign that is not so ‘de jure* is 
possible, once understand by ‘sovereign* the determinate 
person or persons with whom the ultimate law-imposmg and 
law-enforcing power resides, and by ‘jus * law, it is then 
obviously a contradiction to speak of a sovereign ‘ de jure ’ as 
distinguished from one ‘de facto.* The power of ihe ulti- 
mate imponent of law caunot be derived from, or lifted by, 
law. The sovereign may no doubt by a legislative act of 
its own lay down rules as to the mode in which its power 
shall be exercised, but if it is sovereign in the sense sup- 
posed, it must always be open to it to riter 5®!® ^®J 
miere canbe no illegality in its domg so. la 
ever sense ‘jns* is derived from the soverei^, m « smse 

“reigieauloiaUBp»w«<deW 

that ‘imperium* was ‘de jure ’ indeed, de jure 

naturaU*;Cjnfi natnrale’ = natural power), which 
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Bame as ‘dejure diTino*, only powers exercised in subordi- 
nation to ‘ imperium * are * de> jure cmli * So Hobbes said 
that there could be no * unjust law ’ A law was not a law 
unless enacted by a sovereign, and ‘ the just ’ being that to 
which the sovereign obliges, the sovereign could not enact 
the unjust, though it might enact the inequitable and the 
pernicious, the ‘inequitable* presumably meaning that 
which conflicts with a law of nature, the * pernicious * that 
which tends to weaken individuals or sociefy Eousseau 
retains the same notion of the impeccability of the sovereign, 
but on different grounds Every act of the sovereign is 
accordmg to him ‘ de jure,’ not because all light is derived 
from a supreme coercive power and the sovereign is that 
power, but because the sovereign is the general will, which 
18 necessarily a will for the good of all The enactment of 
the sovereign could as httle, on this view, be ‘inequitable* 
or ‘pernicious* as it could be ‘unjust’ But this view 
necessitates a distmotion between the sovereign, thus con- 
ceived, and the actually supreme power of making and 
enforcmg law as it exists anywhere but in what Bousaeau 
considered a perfect state Bousseau indeed generally 
avoids calling this actually supreme power ‘sovereign,’ 
though he cannot, as we have seen, altogether avoid it, 
and since, whatevei he liked to call it, the existence of 
such a power in forms which according to him prevented 
its equivalence to the general will was almost everywhere a 
fact, his readers would naturally come to think of the 
actually supreme power as sovereign ‘ de facto,* m distinc- 
tion from Bomethmg else which was sovereign ‘de jure* 
And further, under the influence of Bousseau’s view that 
the only organ of the general will was an assembly of the 
whole people, they would naturally regard such an assembly 
as sovereign ‘ de jure,’ and any other power actually supreme 
as merely sovereign ‘ de facto ’ This opposition, however, 
really anses out of a confusion in the usage of the term 
‘sovereign’, out of inabihiy on the one side to hold fast 
the identification of sovereign with general -will, on the 
other to keep it simply to the sense of the supreme law 
makmg and law enforcmg power If ‘ sovereign ’ s= ‘ general 
will,’ the distinction of ‘ de facto ’ and * de jure ’ is mapph- 
cable to it A certain desire either is or is not the general 
will A certain mterest is or is not an interest in the 
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common good. There is no sense in saying that snch desire 
or mterest is general wiU ‘ de jure » but not * de facto » or 
mcfl ucrsa. On the other hand, if ‘ sovereign * = the supreme 
law-maJcmg and lavr-enforcing power, the distinction is 
equally inapplicable to it. If any person or persons have 
this power at all, they cannot be said to have it merely ‘de 
facto ’ while others have it ‘ de jure.’ 

97. It maybe urged with much truth that the actual 
possession of such power by a detenninate person or persons 
is rather a convenient hypothesis of writers on jurisprudence 
than an actual fact j and, as we have seen, the actual con- 
dition of things at certain times in certain states may 
conveniently be expressed by saying that there was a 
sovereign * de facto ’ that was not so * de jure,* or vice versa \ 
but only on the supposition that * sovereign ’ is not taken 
necessarily in the full sense of a supreme law-making and 
law-enforcing power. In a state of things that can be so 
described, however, there is no 'sovereignty* at all in the 
sense of an actually supreme power of making and enforcing 
law resident in a determinate person or persons. Sove- 
reignly in this sense can only exist ' de facto * ; and when it 
so exists, it is obvious that no other can in the same sense 
exist ‘ de jure.* It may be denied indeed in particular cases 
that an actually supreme power of making and enforcing 
law is exercised * de jure,* in a sense of that phrase already 


explained (see section 95). Reasons were given for doubting 
whether a power could really maintain its sovereign attri- 
butes if conflicting with ‘jus,’ in the sense thus explained. 
Rut supposing that it could, the fact that it was not exer- 
cised ‘ de jure ’ would not entitle us to say that any other 
person or persons were sovereign ‘ de jure,* without altering 
the meaning of ‘ sovereign.* If any one has supreme power 
*de facto,* that which any one else has cannot be supreme 
power. The qualification of a power as held not ‘ de facto ’ 
but ‘ de jure * is one which destroys its character as supreme, 
i.e. as sovereign in the sense before us. 

98. It is only through trying to combine under the term 
‘sovereign* the notions of the general will and of supreme 
powef- that we are led to speak of the people as sovereign 
* de if not ‘ de facto.* There would be no harm mdeed 

‘ling of the general will as sovereign, if the natural 
natural! of ‘sovereign* with supreme coercive power 
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cotild be got lid of; but as this cannot be, when once we 
haTe pronounced the general will ‘ sovereign,’ we are pretty 
sure to identify the general will with a vote of the majority 
of citizens. A majority of citizens can be conceived as 
exercising a supreme coercive power, but a general will, in 
the sense of an unselfish interest in the common good which 
in various degrees actuates men in their dealings with each 
other, cannot be so conceived. Thus for the sovereignty, in 
an impalpable and unnatural sense, of the general will, we 
get a sovereignty, in the natural and demonstrable sense, of 
the multitude. But as tilie multitude is not everywhere 
supreme, the assertion of its sovereignty has to be put in 
the form that it is sovereign * de jure.’ The truth which 
underlies this proposition is that an interest in common 
good is the ground of political society, in the sense that 
without it no body of people would recognise any authorify 
as having a claim on their common obedience. It is so far 
as a government represents to them a common good that the 
subjects are conscious that they ought to obey it, i.e. that 
obedience to it is a means to an end desirable in itself or 
absolutely. This truth is latent in Eousseau’s doctrine of 
the sovereignty of the general will, but he confounds with 
it the proposition that no government has a claim on 
obedience, but that which originates in a vote passed by the 
people themselves who are called on to obey (a vote which 
must be unanimous in the case of the original compact, and 
carried by a majority in subsequent cases). 

99. This latter doctrine arises out of the delusion of 
natural right. The individual, it is thought, having a right, 
not derived from society, to do as he likes, can o^y forego 
that right by an act to which he is a party. Therefore he 
has a right to disregard a law unless it is passed by an 
assembly of which he has been a member, and by the decision 
of which he has expressly or tacitly agreed to be bound. 
Clearly, however, such a natural right of the individual 
would be violated under most popular sovereignties no less 
than under one purely monarchical, if he happened" to' obiect 
to the decision of the majorify; f^e-say^as Eousseau says, 
that he has virtually .agrtedjlby'the mere fact of residence 
m a certrin-^eYntoiy, to be bound by the votes of the 
majority of those occupying that territory, is a mere trick to 
save appearances. But in truth there is no each natural 
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gmwfy of a bod 7 depends on relations to other bodies. A 
nght js a pow^ claimed and recognised as contribntoir to 
a common good. A right against society, in distinction 
^ treated as a member of society, is a 

contradiction m t^s. No one, therefore, has a right to 
resist a law or ordinance of gorermnent, on the ground that 
it requires him to do what he does not like, and that he has 
not agreed to submit to the authority from which it proceeds; 
and if no one person has such a right, no number of persons 
have it. if the common interest requires it, no right can 
be alleged against it. Neither can its enactment by popnlat 
vote enhance, nor the absence of such vote dimiTn'HTij its 
right to be obeyed. Nousseau himself well says that the 
proper question for each citizen to ask himself in regard to 
any proposal before the assembly is not, Do I like or approve 
it? but, is it according to the general will P which is only 
another way of asking. Is it accoriUng to the general interest? 
It is only os the organ of this general interest that the 
popular vote can endow any law with the right to be obeyed; 
and Bonssean himself, if he could have freed himself from the 
presuppositions of natural right, might have admitted that, 
as the popular vote is by no means necessarily an organ of 
the general interest, so the decree of a monarch or of an 
aristocratic assembly, under certain conditions, might be 
such an organ. 

100. But it may be asked. Must not the individual judg^ 
for himself whether a law is for the common good ? and if 
he decides that it is not, is he not entitled to resist it? 
Otherwise, not only will laws passed in the interest of m^- 
vidnals or classes, and against the pubho good, have a claim 
to our absolute and permanent submission, hut a government 
systematically carried on for the benefit of a few a^inst tto 
many can never be rightfuny resisted. To the first part 
■ vTjjestion we must of course answer yes, without 

of this H*- degree to which the indmdnal judgM 

qualification. - Aj'^ween the common good and 

for himself of the £»rdinaTy life, is the 

the laws 

iManoave, rMogmlvott of nghtt 
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and on tliia recognition again depends Ms practical under* 
standing of the difference between mere powers and rights 
as recognised by himself. Supposing then the individual 
to have decided that some command of a * political superior* 
is not for the common good, how ought he to act in regard 
to itP In a country like ours, with a popular government 
and settled methods of enacting and repealing laws, the 
answer of common sense is simple and sufficient. He should 
do all he can by legal methods to get the command cancelled, 
but till it is cancelled he should conform to it. The common 
good must suffer more from resistance to a law or to the 
ordinance of a legal authority, than from the individual’s 
conformity to a particular law or ordinance that is bad, 
until its repeal can be obtained. It is thus the social duty of 
the individual to conform, and he can have no right, as we 
have seen, that is against his social duty ; no right to any- 
thing or to do anything that is not involved in the ability to 
do his duty. 

101. But difficulties arise when either (1) it is a case of 
disputed sovereignty, and in consequence the legal authority 
of the supposed command is doubtful} or (2) when the 
government is so conducted that there are no legal means of 
obtaining the repeal of a law; or (8) when the whole system 
of a law and government is so perverted by private interests 
hostile to the public that there has ceased to be any common 
interest in maintaining it; or (4), — a more frequent case, — 
when the authority from which the objectionable command 
proceeds is so easily separable from that on which the main- 
tenance of social order and the fabric of settled rights 
depends, that it can be resisted without serious detriment to 
this order and fabric. In such cases, may there not be a 
right of resistance based on a ‘higher law* than the com- 
mand of the ostensible sovereign? 

102. (1) As to cases where the legal authority of the 
supposed command is doubtful. In modem states the defi- 
nition of sovereignty, — ^the determination of the person or 
persons with whom the supreme power of making and 
enforcing law legally resides, — has only been arrived at by 
a slow process. The European monarchies have mostly arisen 
out. of the gradual conversion of feudal superiority into 
sovereignty in the strict sense. Great states, such as 
Germany and Italy, have been formed by the combination 
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+ 1 , * f semi-iependent states. In England the 

““cli further than anywhere 
else, but m England it was but gradually that the residence 
of sovereignty jointly in king, lords, and commons came 
to be practically established, and it is still founded merely 
on a customary law. In the United States, with a written 
constitution, it required all Austin’s subtlety to detect where 
Boveieignty lay, and he places it where probably no ordin^ 
citizen of the ^ United States had ever thought of it as 
residing, viz. *in the states’ governments as forming one 
uggregate body : meaning by a state’s government, not its 
ordinary legislature, but the body of citizens which appoints 
its ordinary legislature, and which, the union apari^ is 
properly sovereign therein.’ He bases this view on the 
provision in the constitution, according to which amend- 
ments to it are only valid ‘when ratified by the legislature 
in three-fourths of the several states, or by convention in 
ihiee-fourths thereof.* (I, p. 268.) But no ordinary citizen 
of the United States probably ever thought of sovereignty 
except as residing either in &e government of his state or 
in the federal government consisting of congress and presi- 
dent, or sometimes in one way, sometimes in the other. In 
other countries, e.g. IVanc^ where since Lotus XIV the 
quarter in which sovereignty resides has at any given time 
been easily assignable, there have since the revolution been 
such frequent changes in the ostensible sovereign that there 
might almost at any time have been a case for doubting 
whether the ostensible sovereign had such command over 
the habitual obedience of the people as to be a sovereign 
in that sense in which there is a social duly to obey the 
sovereign, as the representative of the common interest in 
social order; whether some prior sovereignty was not really 
still in force. Eor these various reasons there have been 
occasions in the history of all modem states at which men, 
or bodies of men, without the conscious assertion of any 
right not founded upon law, might natur^ly deem them- 
selves entitled to resist an authority which on its part 
claimed a right— a legally established power— to enforce 
obedience, and turned outactnaUy to possess the power ot 


103. In such cases the tiuest i_ 

given of the matter will often be, that at the tune there was 
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nothiug amounting to a riglit on either side. A right is a 
power of which the esercise by the individual or by some 
body of men is recognised by a society, either as itself 
directly essential to a common^good, or as conferred by an 
authoiily of which the maintenance is recognised as so 
essential. But in cases of the Hnd described the authorities, 
appealed to on each side as justifying respectively compul- 
sion and resistance, often do not command a suflGloiently 
general recognition of their being necessary to the common 
good to enable them to confe r^hts of compulsion or resist- 
ance. One or other of them may be coming to do so, or 
ceasing to do so, but rights, though on the one hand they 
are eternal or at least coeval with human society, on the 
other hand take time to form themselves in this or that 
particular subject and to transfer themselves from one sub- 
ject to another ; (just as one may hold reason to be eternal, 
and yet hold ^at it takes time for this or that being to 
become rational.) Hence in periods of confict between 
local or customary and imperial or written law, between 
the constituent powers of a sovereignty, such as king and 
parliament in England, of which the relation to each other 
has not become accurately defined, between a falling and 
a rising sovereign in a period of revolution, between federal 
and state authorities in a composite state, -^e facts are best 
represented by saying that for a time there may be no right 
on either side in the conflict^ and that it is impossible to 
determine precisely the stage at which there comes to be 
such a right on the one side as implies a definite resistance 
to right on the other. This of course is not to be taken to 
mean that in such periods rights in general are at an end. 
It is merely that right is in suspense on the particular point 
at issue between the confiicting powers. As we have seen, 
the general fabric of rights in any society does not depend 
on the existence of a definite and ascertained sovereignly, 
in the restricted sense of the words ; on the determination 
of a person or persons in whom supreme power resides ; but 
on the control of the conduct of men according to certain 
regular principles by a society recognising common interests j 
and though such control may be more or less weaJcened 
durmg periods of conflict of the kind supposed, it never ceases. 

104. It does not follow, however, because there may 
often not be strictly a right on either side in such periods of 
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better ana a 

^orse, on one side or the other. Of this we can only judge 
by reference to the end, whatever it he, in which we conceive 
the good of man to consist. There may he clear ground for 
saying, m regard to any conflict, that one side rather than 
the other ought to have been taken, not because those on one 
side were, those on the other were not, entitled to say that 
they had aright to act as they did, but because the common 
good of a nation or mankind was clearly promoted by one 
line of action, not by the other. B.g. in the American wai 
of secession, though it would be difficult to say that a man 
had not as much a right to fight for his seceding state as 
for the Union, yet as the special interest of the seceding 
states was that of maintaining slavery, there was reason for 
holding that the side of the Union, not that of the seceding 
states, was the one which ought to be taken. On the other 
hand, it does not follow that in a struggle for sovereignty 
the good of man is more served by one of the competing 
powers than by the other. Good may come out of the 
conflict without one power contributing more to it than the 
other. There may thus bo os little ground retrospectively 
for saying that one side or the other ought to have been 
taken, as that men had a right to take one and not the 
other. At the same time, as regards the individual, there 
is no reason for doubting that the better the motive which 
determines him to take tliis side or that, the more he is 
actuated in doing so by some unselfish desire for human 
good, the more free he is from egotism, and that conceit or 
opinionatedness which is a form of egotism, the more good 
he will do whichever side he adopts. 

105. It is in such cases as we have been considering that 
the distinction between sovereign ‘ de facto * and sovereign 
*dejure* arises. It has a natural meaning in the mouths 
of those who, in resisting some coercive power that claims 
their obedience, can point to another determinate authority 
to which they not only consider obedience due, but to which 
such obedience in some considerable measure is actuaUy 
rendered ; a meaning which it has not when all that can be 
opposed to sovereign ‘de facto » is either a ‘general wiU, or 
the mere name of a fallen dynasty exercising no control 
over men in their dealings with each other. 
opposition can be used with a natural meamng, it is a truer 
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account of the matter (as we have seen) to say that sovereignty 
is in abeyance. The existence of compeiang powers, each 
affecting to control men in the same region of outward 
action, and each having partisans who regard it alone as en- 
titled to exercise such control, implies that there is not that 
unity of supreme control over the outward actions of men 
which constitutes sovereignty and which is necessary to the 
complete organisation of a state. The state has either not 
reached complete organisation, or is for the time disorganised, 
the disorganisation being more or less serious according to 
the degree to which the everyday rights of men (their 
ordinary freedom of action and acquisition) are interfered 
with by this want of unity in the supreme control. 

106. In such a state of things, the citizen has no rule of 
‘right’ (in the strict sense of the word) to guide him. He 
is pretty sure to think that one or other of the competing 
powers has a right to his obedience because, being himself 
interested (not necessarily selfishly interested) in its support, 
he does not take account of its lacking that general recogni- 
tion as a power necessary to the common good which is re- 
quisite in order to give it a right. But we looking back may 
see that there was no such right. Was there then nothing 
to direct him either way? Simply, I should answer, the 
general rule of looking to the moral good of mankind, to 
which a necessary means is the organisation of the state, 
which again requires unity of supreme control, in the com- 
mon interest, over the outward actions of men. The citizen 
ought to have resisted or obeyed either of the competing 
authorities, according as ly doing so he contributed most to 
the organisation of the state in the sense explained. It 
must be admitted that without more knowledge and fore- 
sight than the individual can be expected to possess, thig 
rule, if he had recognised it, could have afforded him no 
sure guidance ; but this is only to say that there are times 
of political difficulty in which the line of conduct adopted 
may have the most important effect, but in which it is very 
hard to know what is the proper line to take. On the other 
side must be set the consideration that the man who brings 
with him the character most firee from egotism to the decision 
even of those questions of conduct, as to which established 
rules of right and wrong are of no avail, is most sure on the 
whole to take the line which yidds the beat results. 
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to the question of the possible autv 
of resistance in cases vrliere no law, aclaiowled<^ed or haS 
customary, can be Appealed to 
a^mst a Mmmand feeneial or particular) contraiy to the 
public good 5 where no counter-sovereignty, in the natural 
sense of the words, can be alleged against that of the im- 
ponent of the law; and where at the same time, from the 
people having no share, direct or indirect, in the govern- 
ment, there is no means of obtaining a repeal of the law hr 
legal means. I say the ‘dnfy’ of resistance because, from 
the point of view here adopted there can he no ‘right,’ aa- 
less on the ground that it is for the common good, and if 
BO, there is a duty. In writings of the seventeenth and 
eighteenth centniies, starting with the assumption of natural 
rights, the question was never put on its proper footing. It 
was not asked. When, for the sake of the common good, the 
citizen onght to resist the sovereign? hut. What sort of in- 
jniy to person or property gave him a natural right to resist ? 
Now there is sense in ingniring upon what sort and amount 
of provocation from government individnals inevitahlj will 
resist; how (in Spinoza’s language) that ‘indignatio* is 
excited which leads them *in imnm conspirare’; bnt there is 
none in asking what gives them a right to resist, unless we 
suppose a wrong done to society in their persons; and fbes 
it becomes a question not of right merely, hnt of dniy, 
whether the wrong done is such as to demand resistance. 
Now when the question is thus put, no one presumably would 
deny that under certain conditions there might be a dniy 
of resistance to sovereign power. 

108. It is important, however, that instead of discussing 
the right of a majority to resist, we should discuss the duty 
of resistance as equally possible for a minority and a majority. 
There can be no right of a majority of citizens, as snch, 
to resist a sovereign. If by law, written or customaiy, the 
majority of citizens possess or share in the sovereign power, 
then any conflict that may arise between it and any power 
cannot be a conflict between it and the sovereip. The 
majority may have a right to resist snch a power, but it wm 
not be a right to resist a eaverdgn. If, on the other han^ 
the majority of citizens have no share by law or custom m 
the supreme law-making and law-enforcing powCT, ttey ne^ 
can h^ve a rights simply as a majority, to resist that power. 



In suoli a case, there may arise a social dnty to resist, and^ 
the exercise of men’s powers in fulfilment of that duly may 
be snstained by snch a general recognition of its being for 
the public good, as to become a right; but the resistance 
may be a duty before a majori^ of the citizens approve it, 
and does not necessarily become a duty when a majority of 
til Am do approve it; while that general recognition of its 
exercise as being for the common good, through which the 
power of resistance becomes a right, must be something 
more habitual and sustained and penetrating than any vote 
of a majority can convey. Incidentally, however, the con- 
sideration of the attitude of the mass of the people in regard 
to a contemplated resistance to established government must 
always be most important in determining the question 
whether the resistance should be made. It should be made, 
indeed, if at aH, not because the majority approve it, but 
because it is for the public good; but account must be tahen 
of the state of mind of the majority in considering whether it 
is for the public good or no. The presumption must generally 
be that resistance to a government is not for the public good 
when made on grounds which the mass of the people can- 
not appreciate; and it must be on the presence of a strong 
and intelligent popular sentiment in favour of resistance 
that the chance of avoiding anarchy, of replacing the exist- 
ing government by another effectual for its purpose, must 
chiefly depend. On the other hand, it is under the worst 
governments that the public spirit is most crushed ; and thus 
in extreme cases there may be a duty of resistance in the 
public interest, though there is no hope of the resistance 
finding efficient popular support. (An instance is the Mazzi- 
nian outbreaks in Italy.) Its repeated renewal and repeated 
failure may afford the only prospect of ultimately arousing 
the public spirit which is necessary for the maintenance of 
a government in the public interest. And just as there may 
thus be a duty of resistance on the part of a hopeless 
minority, so on the other side resistance even to a monarchic 
or oligarchic government is not justified by the fact that a 
majority, perhaps in some temporary fit of irritation or im- 
patience, is ready to support it, if, as may very well be, the 
objects for which government subsists— the general freedom 
of action and acquisition and self-development — are likely 
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rale, therefore, can he laid down as to 
the conditions under whicli resistance to a despotic covem- 
ment hecomes a duty. But the general questions which the 
good citizen should ask himself in contemplating such resist- 
ance he, (a) What prospect is there of resistance to the 
sovereign power leading to a modification of its character or 
an improvement in its exercise without its snhversion? (b) 
K it is overthrown, is the temper of the people such, are the 
influences on which the general maintenance of social order 
and the fabric of recognised rights depend so far separahle 
from it, that its overthrow will not mean anarchy? (c) If its 
overthrow does lead to anarchy, is the whole system of law 
and -government so perverted by private interests hostile 
to the public, that there has ceased to he any common in- 
terest in maintaining it? 

110. Such questions are so little likely to he impartially 
considered at a time when resistance to a despotic govern- 
ment is in contemplation, and, however impartially con- 
sidered, are so intrinsically difficult to answer, that it may 
seem absurd to dwell on them. No doubt revolntionists do 
and must to a great extent * go it blind.* Such beneficent 
revolutions as there have heen could not have heen if they 
did not. But in most of those questions of right and wrong 
in conduct, which have to he settled by consideration of the 
probable effects of the conduct, the estimate of effects which 
regulates our approval or disapproval upon a retrospective 
survey, and according to which we say that an act should or 
should not have heen done, is not one which we could expect 
the agent himself to Lave made. The effort to make it would 
have paralysed his power of action. 

111. Ill the simple cases of moral duiy, where there is 
no real doubt as to the effects of this or that action, and 
danger arises fi:om interested self-sophistication, we can 
best decide for ourselves whether we ought to act in this 
way or that hy aslring whether it is what is good in u8--a 
disinterested or unselfish motive — ^that moves us to act m 
this way or that; and in judging of the actions of others, 
where the issues and circumstances are simple, the moral 
question, the question of 'ought’ or ‘ought not, is often 
best put in the form. How far was the action such as could 
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represent a good character? That indeed is the form in 
which the question should always he put, when the nature 
of the case admits it; siuce, as argued elsewhere \Trol. to 
Ethics, n, I and n], it is only in its relation to character 
that action is in the fall sense good or bad. But where the 
probable effects of a certain line of action are at the time of 
taking it very obscure, we cannot be sure that relatively 
the best character will lead a man to take the line which 
turns out best in the result^ or that because a line of action 
Lng turned out well in result^ the character of the man who 
adopted it was good. This being so, in judging of the act 
retrospectively we have to estimate it by the result simply, 
in abstraction from the character of the agent. Thus in 
looking back upon a revolutionary outbreak we can only 
judge whether it was vindicated by the result. If in the 
light of the result it appears that conditions were not 
present under which it would have furthered rather than 
interfered with the true objects of government, we judge 
that it should not have been made ; if otherwise, we approve 
it,— judge that the persons concerned in it were doing their 
duiy in acting as they did. But whether they were really 
doing their duty in the full sense of the term in acting as 
they did in a case when the outbreak was successful, or not 
doing it in a case where it failed, is what we simply cannot 
tell ; for this depends on the state of character which their 
action represented, and that is beyond our ken. 

112. Such is the necessary imperfection under which all 
historical judgments 'labour, though historians are not apt 
to recognise it and would be thought much more dull if they 
did. They would have fewer readers if they confined them- 
selves to the analysis of situations, which may be correctly 
made, and omitted judgments on the moralily of individuals 
for which, in the proper sense, the data can never be forth- 
coming. We scarcely have them for ourselves (except that 
we know that we are none of us what we should be), still 
less for our intimate acquaintance; not at all for men whom 
we only know through history, past or present. In regard 
to them, we can only fall back on the generalisation, that 
the best man — ^the man most disinterestedly devoted to the 
perfecting of humaniiy, in some form or other, in his own 
person or that of others — is more likely to act in a way that 
is good 08 measured by its results, those results again being 
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estimated xdth reference to an ideal of character, and that 
this 18 BO even under circumstances of poUtical complication 
Appearances to the contrary, appearances of hann done 
from good motives, may he met by the considerations, ( 1 ) 
that there is often much egotism in rvhat calls itself con- 
scientionsness, and that the ‘conscientious^ motives "which 
lead to mischievous acts may not be in the highest sense 
disinterested ; ( 2 ) that to what we call the consequences of 
nn action many influences contribute besides the action which 
we caU the cause, and if evil seems to clog the consequences 
of action pure in motive, this may be due to other influences 
connected with motives less worthy, while the consequences 
which in the rough we call bad might have been worse but 
for the intervention of the purely-motived action ; ( 3 ) that 
the beneficent results are often put to the credit of the 
actions of selfish men when -they should rather be credited to 
influences more remote and complex, "without which those 
actions -would have been impossible or had no good effect, 
and which have arisen out of unselfish activities. We see 
the evil in a course of events and lay the blame on someone 
who should have acted diflerently, and whom perhaps we take 
ns an instance of how good men cause mischief} but we do 
not see the greater evil -which would o-therwise have ensued. 

In regard to the questions sta-ted above as those which 
the good citizen should set himself in contemplation of 
a possible rebellion, though they are questions "to which 
it is impossible for a citizen in the heat of a revolutionary 
crisis -to give a sufficient answer, and which in fact can only 
be answered after the event, yet they represent objects which 
the good citizen will set before himself at such times; and 
in proportion to the amount of good citizenship, as measured 
by interest in those objects, interest in making the test of 
iTi Tnn.infjiiTiiiiof social ordlr fltiQ the 


relation to public good, will be the good result ot me 
political movement. 
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TEN 8TATN. 

113. Looking back on the poKtical theories which we ^ 
have discussed, we may see that they all start with putting • 
the question to he dealt with in the same way, and that 
their errors are very much due to the way in which they put 
it. (They make no inquiry into the development of, society 
and of Tnati through society. They take no account o£ other 
forms of community than that regulated by a supreme 
coercive power, either in the way of investigating their 
historical origin and connection, or of considering the ideas 
and states of mind which they imply or which render them 
possible. They leave out of sight the process by which men 
have been clothed with rights and duties, and with senses of 
right and duty, which are neither natural nor derived from 
a sovereign power. T hey l ook on ly to the supreme coercive 
p ower on the one side ^ d rtolndmduals, to whom natural 
ri ghts are ascribed, on the other, and ask what is the natu re 
a^ origi n of the ri g ht of that supreme coercive power as 
a gamstlrhese natural rights of individu als.) The question so 
put can only be answered by some device for representing 
the individuals governed as consenting parties to the exercise 
of government over them. This they no doubt are so long 
as the gf9vemment is exercised in a way corresponding to 
th^ several wishes ; but, so long as this is the case, there is 
no interference with their ‘ natural liberty ’ to do as they 
hke. It is only when this liberty is interfered with, that 
any occasion arises for an explanation of the compatibility of 
the sovereign’s right with the natural right of the individual ; 
and it is just then that the explanation by the supposition 
that the right of the sovereign is founded on consent, fails. 
But the need of the fictitious es^lanation arises fi:om a wrong 
way of putting the question; the power which regulates our 
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conduct in political sociefy m conceived m too abstract a wav 

the controls, individuals invested mth all 

the moral attributes and rights of humanity But m truth 
It IS only as members of a society, as recognismg common 
i nter ests and objects, that mdividuals come to have these 
attn^tes and rights , and the power, which m a pohtical 
society they have to obey, is derived from the development 
and systematisation of those mstitntions for the regulation 
of a common life without which they would have no rights 
at all 


114 To aslc why I am to submit to the power of the 
state, IS to ash why I am to allow my hfe to be regulated 
by that complex of institutions without which I literally 
should not have a hfe to call my own, nor should be able 
to ask foi a justification of what I am called on to do Eor 
( that I may have a life which I can call my own, I must not 
only be conscious of myself and of ends which I present to 
myself as mine , I must be able to reckon on a certam freedom 
of action and acquisition for the attainment of those ends, 
and this can only be secured th rough common recognitao n 
of tins fieedom on the part of each other by members^ a 
society, as being for a common good ) Without this, the 
very consciousness of having ends of his own and a hfe which 
he con direct m a certain way, a hfe of which he can make 
something, would remain dormant m a man It is true that 
slaves have been found to have this consciousness m high 


development , hut a slave even at his lowest has been partly 
made uhat he is by an ancestral hfe which was not one of 
slaveiy pure and simple, a life in which certain elementary 
rights were secured to the members of a society through 
their lecogmtion of a common interest He retains ceitam 
spiritual aptitudes fiom that state of family or tribal freedom 
This, perhaps, is aU that could be said of most of the 
slaves on plantations m modem times, but the slavery of the 
ancient world, being mainly founded on captivity m war, was 
compatible with a considerable amount of cmhsation on the 
part of the slaves at the time when then slaveiy began A 
Jewish slave, e g , would carry with him mto slavery a 
thoionghly developed conception of right and law Slavery, 
moreo^r, implies the establishment of some regular system 
of rights in the slave ownmg society The slave, especially 
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the domestic slave, Has the signs aad effects of &is system 
all abont him. Hence such elementary consciousness of 
rights — of powers that are his own to make the best of — as 
the bom slave may inherit from an ancestral life of freedom, 
finds a stimulus to its inward development, though no oppor- 
tunity for outward exercise, in the habits and ideas of civilised 
life with which a common language enables the slave to be- 
come conversant, and which, through the sympathy implied 
in a common language, he to some extent makes his own. 
Thus the appearance in slaves of the conception that they 
should be masters of themselves, does not conflict with the 
proposition that only so far as a certain freedom of action 
and acquisition is secured to a body of men through their 
recognition of the exercise of that freedom by each other as 
being for the common good, is there an actualisation of the 
individual’s consciousness of having life and ends of his own. 
The exercise, manifestation, expression of this consciousness 
through a freedom secured in the way described is necessary 
to its real existence, just as language of some sort is necessaiy 
to the real existence of thought, and bodily movementtothat 
of the soul. 

115. The demand, again, fora justification of what one is 
called on by authoritytodo presupposes some standardof right, 
recognised as equally valid for aud by the person making the 
demand and others who form a society with him, and such 
a recognised standard in turn implies institutions for the 
regpilation of men’s dealings with each other, institutions of 
which the relation to the consciousness of right may be com- 
pared, as above, to that of language to thought. ^It cannot 
be said that the most elementaiy consciousness of right is 
prior to them, or they to it. They are the expressions in 
which it becomes real. As conflicting with the momentary 
inclinations of the individual, these institutions are a power 
which he obeys unwillingly; which he has to, or is made to, 
obey. But it is only throu g h them th at the ^consciousness 
ta kes shape and form )which erpresses itself in the question, 
* liy should I thus oe constrained ? By what right is my 
natural right to do as I like overborne ? ’ 

116. The doctrine that the rights of government are 
founded on the consent of the governed is a confused way 
of stating the truth, that the institutions by which man is 
moralised, by which he comes to do what he sees that he 
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must, as distinct from wiat ho T^onld like, express a con- 

^honofaoonmmg^i aatthroT«httemSt«mcapS 

takes form and reality; and that it is in turn throuehits 
presence in the individual that they have a constr^nc 
pvrer over him, a power which is not that of mere fear, stiU 
less a physical compulsion, hut which leads him to do what 
he 18 not inclined to because there is a law that he shouia. 

Bonsseau, it wiU he remembered, speaks of the ‘social 
pact* not merely as the foundation of sovereignty or civil 
government, but as the foundaiaon of morality. Through it 
man becomes a moral agent; for the slavery to appetite he 
substitutes the freedom of subjection to a self-imposed law. 
If ho had seen at the same time that rights do not begin till 
duties begin, and that if there was no morality prior to the 
pact there could not be rights, he might have been saved 
from the error which the notion of there being natural rights 
introduces into his theory. But though he does not seem 
himself to have been aware of the full bearing of his 
own conception, the conception itself is essentially ime. 
Setting aside the fictitious representation of an original 
covenant as having given birth to that common ‘ego’ or 
general will, without which no such covenant would have 
been possible, and o£ obligations arising out of as out of 
a bargain made between one man and another, it remains 
true that only through a recognition by certain men of a 
common interest, and through the expression of that recog- 
nition in certain regulations of their dealings with each other, 
could morality originate, or any meaning be gained for such 
terms as ‘ ought ’ and ‘ light * and their equivalents. 

117 . Morality, in the first instance, is the observance of 
snch regnlations, and though a higher morality, the morahly 
of the character governed by ‘ disinterested motives,* i.e. by 
interest in some form of human perfection, comes to differ- 
entiate itself from this primitive morality consisting in the 
observance of rules established for a common good, yet this 
outward moralily is the presupposition of the higher mo- 
rality. Morality and nolitical s ub jection thus have a coura ^n 
so urce. Apolit ical subjection' being distinguisbed^m 
of a slave, as a subjection which secures rights to the sn^ect. 
That common source is the r ational Tecog nitionJy-egriain 
h uman bein trs— it may be merely by children of tie 
parent— o f a common well-being whici . is their wellrb^, 



i7i nTiTig.tiona of the individuals are restrained, an a a oo^ - 
sponding freedom of action for tlie attainment jof well-bemg 
on ^ -wTiole is seo nredi 

118. From this common sonrce morality and political 
snhjection in all its forms always retain t wo elements i n 
common, one ftow H isting in antagoni sm to some inclinatio n, 
other croiiiSng in the conscionsness that the anta - 
g nniHm to inclination ii~fo nnded o n reason or on the con - 
ception of some adequate good^ It is the antagonism to 
incJination~involvea iirilre moral life, as alone we know it, 
that makes it proper to speak analogically of moral ‘ laws * 
and 'imperatives.* It must he remembered, however, that 
such language is analogical, and that there is an essential 
difference between laws in the strictest sense (laws which 
are indeed not adequately described as general commands of 
a political superior, sanctioned liability to pains which 
that superior can inflict, but in which a command so sanc- 
tioned is an essential element), and the laws of conscience, 
of which it is the peculiar dignily that they have no external 
imponent and no sanction consisting in fear of bodUy evil. 
The relation of constraint, in the one case between the man 
and the estemaUy imposed law, in the other between some 
particular desire of the man and his consciousness of some- 
thing absolutely desirable, we naturally represent in English, 
when we reflect on it, by the common term ‘ must.* *I must 
connect with the main drainage,’ says the householder to 
himself, reflecting on an edict of the Iiocal Board. * I must 


try to get A.B. to leave off drinking,’ he says to himself, 
reflecting on a troublesome moral duly of benevolence to his 
neighbour. And if the ‘ must’ in the former case represents 
in part the knowledge that compulsion may be put on the 
man who neglects to do what he must, which is no part of 
its meaning in the second, on the other hand the consciousness 
that the constraint is for a common good, which wholly 
constitutes the power over inclination in the second case, 
must always be an element in that obedience which is 
properly called obedience to law, or civil or political 
^edience. Si mple feax can never con stitute such obedience. 
To represent it asthe basis of civil snbjectioTi la to fin-nfifflTiil 
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tlie citizen with the slave, and to represent the motive wliinh 
18 needed for ^e restraint of those in whom the civil senL 
IS laclnng, and for the occasional reinforcements of the law> 
abiding principle mothers, as if it were the normal inauence 
m habits of life of which the essential value lies in their 
being independent of it. How far in any particular act of 
conformity to law the fear of penalties may be operative, it 
IB impossible to say. What is certain is, that a habit of 
✓ subjection founded upon such fear could not be a basis of 
poHtical or free society j for to this it is necessary, not 
indeed that everyone sn%ct to the laws should take part in 
voting them, still less that he should consent to their 
application to himself, hut that it should represent an idea 
of common good, which each member of the society can 
make his own so far as he is rational, i.e. capable of the 
conception of a common good, however much particular 
passions may lead him to ignore it and thus necessitate the 
use of force to prevent him from doing that which, so far 
os influenced by the conception of a common good, he would 
willingly abstain from. 

119.( Whether the legislative and administrative agencies 
of sociefy can be kept in the main free from bias by private 
interests, and true to the idea of common good, withont 
popular control; whether again, if they can, that ‘civil 
sense,’ that appreciation of common good on the part of the 
subjects, whieh is as necessary to a free or political society 
ns the direction of law to the maintenance of a common good, 
can he kept olive withont active participation of the people in 
legislative functions; these are questions of circumstanceB 
which perhaps do not admit of unqualified answers.) The views 
of those who looked mainly to the highest development of 
political life in a single small society, have to be modified if 
the object sought for is the extension of political life to the 
largest number of people. The size of modem states renders 
necessary the substitution of a representative system for one 
in which the citizens shared directly in legislation, and this so 
fax tends to weaken the active interest of the citizens in the 
common weal, though the evil may partly be counteracted 
bv eiving increased importance to municipal or communal 
administration. In some states, from the want of homo- 
eeneity or facilities of commnnication, a representetive 
legislature is scarcely possible. In others, where it cnsts. 
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great amount of power, virtually exempt from popular con- 
trol, has to be left with what Eousseau would have called 
the * prince or magistrate.’ In all this there is a lowering 
of (avil vitality as compared with that of the ancient, and 
perhaps of some exceptionally developed modem, common- 
wealths. But perhaps this is a temporary loss that we have 
to bear as the price of having recognised the claim to citizen- 
ship as the claim of all men. Certainly all political ideals, 
which require active and direct participation by the citizens 
in the functions of the sovereign state, fail us as soon as we 
try to conceive their realisation on the wide area even of 
civilised manhind. It is easy to conceive a better system 
than that of the great states of modem Europe, with their 
national jealousies, rival armies, and hostile tariffs ; but the 
condition of any better state of things would seem to be the 
recognition of some single constraining power, which would 
be even more remote from the active co-operation of the in- 
dividual citizen than is the sovereign power of the great 
states at present. 

120. These considerations may remind us how far re- 
moved from any foundation in their own will the require- 
ments of the modem state must seem to be to most of those 
who have to submit to them. It is true that the necessity 
which the state lays upon the individual is for the most part 
one to which he is so accustomed that he no longer kicks 
against it; but what is it, we may ask, but an external 
necessity, which he no more lays on himself than he does 
the weight of the atmosphrare or the pressure of summer 
heat and winter frosts, that compels the ordinary citizen to 
pay rates and taxes, to serve in the army, to abstain from 
walking over the squire’s fields, snaring his bares, or fishing 
in preserved streams, to pay rent, to respect those artificial 
rights of property which orfy the possessors of them have 
any obvious interest in maintaining, or even (if he is one of 
the ‘proletariate’) to keep his hands off the superfluous 
wealth of his neighbour, when he has none of his own to 
loseP Grranted that there are good reasons of social ex- 
pediency for maintaining institutions which thus compel the 
mdividual to actions and forbearances that are none of his 
willing, is it not abusing words to speak of them as founded 
on a conception of general good? A conception does not 
float in the air. It must be somebody’s conception. Whose 
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*^®Be inetitutioni 

^ i because they are made to, or have come 

from having been long made to ; (Le. from 
bemg frightened at the consequences of not conforminff 
not consequences which follow from not conforming in the 
ordinaiy course of nature, hut consequences which the state 
inflicts, artificial consequences.) But when a man is said 
to obey an authority from interest in a common good, some 
other good is meant than that which consists in escaping 
the pu nishm ent which the authority would inflict on dis- 
obedience. raJih en the conception of common good which is 
alleged a conc eption^ it on the part of those who 
o r who maintain the ih^tutio nsUn queslaon P But is it^o t 
c ertain that private i nterests have~been the main agents in 
e stablish ing, and, are at 31 in maihtaxDing, at any rate all th e 
t ^re artxBc i al~nghtB of prop erty? H ave not our mod ern 
sta tes, agai n, in nearly every case been founded on conquest, 
a nd are n o FliK e" act^l'institnlioiw of ^vernment in grea t 
measure the direct re sult of snc£^ conques t, or, where rev o- 
lutions have i ntefv e5ed, oTpolence whiclTha s been as li^e 
governed by any conceiition "bf ^ne ial g ood? Suppoimg 
tbdt philosophers can find exquisite reasons for considmung 
the institutions and requirements which have resulted from 
all this self-seelcing and violence to be contributory to the 
common good of those who have to submit to them, is it not 
trifling to speah of them as founded on or representing a 
conception of this good, when no such conception has in- 
fluenced those who established, maintain, or sahmit to them? 
A-nd ig it not seriously misleading, when the requirements of 
the state have bo largely arisen out of force directed hj 
selfish motives, and when the motive to obedience to those 
requirements is determined by fear, to speaTc of &em as 
having a common sonree with the morality of which it is 
admitted that the essence is to be disinterested and spon- 
taneous? „ , - , , 

121. If we would meet these objections fairly, certain 
admissions must be made. The idea of a cominon good 
which the state fulfils has never been the sole influence 
actuating those who have been agents in the hisfconcal 
cess by which states have come to he formed; and even so 
far as tt has actuated them, it has been only as conceived m 
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some very impei feet form that it has done so This is eq[uallj 
true of those -who oontnhute to the formation and main- 
tenance of states lather as agents, and of those who do so 
rather as patients No one conld pretend that even the 
most thonghtful and dispassionate publicist is capable of the 
idea of the good served by the state to which he belongs, in 
all its fulness He apprehends it only in some of its bear- 
ings , hut it 18 as a common good that he apprehends it, i e 
not as a good for himself or for this man or that moie than 
another, but for all membeis equally in virtue of their rela- 
tion to each other and their common nature [ The idea 
which the oidmaiy citizen has of the common good served 
by the state is much more limited m content Very likely 
he does not think of it at all in connection with onythmg 
that the term ‘ state ‘ represents to him But he has a clear 
understanding of certam mteiests and rights common to 
himself with his neighbours, if only such as consist m getting 
his wages paid at the end of the week, in getting his money’s 
worth at the shop, in the inviolability of his own person and 
that of his wife Habitually and instinctively, i e without 
asking the reason why, he regards the claim which in these 
respects he makes for himself as conditional upon his lecog- 
nising a like claim in others, and thus as in the proper sense 
a nght, — a claim of which the essence hes in its being com 
mon to himself with others Without this instinctive recog 
nition he is one of the ‘ dangerous classes,* virtually outlawed 
by himself With it, though he have no reverence foi the 
' state ’ imder that name, no sense of an interest shared with 
others m mamtaining it, he has the needful elementaiy con- 
ception of a common good maintamed by law It is the 
fault of the state if this conception fails to make him a loyal 
subject, if not an mtelligent patriot It is a sign that the 
state IB not a true state , that it is not f ulfilling its primary 
function of mamtainmg law equally in the interest of all, 
but IS being administered in the interest of classes , whence 
it follows that the obedience which, if not rendered willingly, 
the state compels the citizen to render, is not one that he 
feels any spontaneous mterest m rendenng, because it does 
not present itself to him os the condition of the maintenance 
of those rights and interests, common to himself with his 
neighbours, which he understands ) 

122 But if the law which regulates private relations and 
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®® ^ all, tliat all ,vlio 

+Iw ? “■ mterest are prompted by that in- 

terest to conform to the law, the resnlt is stffl only the loyal 
sub 3 ect as distinct from the intelligent patriot, i.e. as distinct 
from t^e man who so appreciates the good which in common 
with others he derives from the state— from the nation 
organised in the form of a self-governing commnnity to 
which he belongs— as to have a passion for serving it, 
whether in the way of defending it from external attact, 
or developing it from within. The citizens of the Soman 
empire were loyal subjects j the admirable maintenance of 
private rights made them that; but they were not intelligent 
patriots, and chiefly because they were not, the empire fell. 
That active interest in the service of the state, which makes 
patriotism in the better sens^ can hardly arise while the in- 
dividual’s relation to the state m that of a passive recipient of 
protection in the exercise of his rights of person and property. 
While this is the case, he wiU give the state no thanks for 
the protection which he will come to take as a matter of 
course, and will only be conscious of it when it descends upon 
him with some unusual demand for service or payment, and 
then he will be conscious of it in the way of resentment. If 
he is to have a higher feeling of political duty, he must take 
port in the work of the state. He must have a share, direct 
or indirect, by himself acting as a member or by voting for 
the members of supreme or provincial assemblies, in makiug ^ 
and maintaining the laws which he obeys. Only thus will he 
learn to regard the work of the state as a whole, and to transfer 
to the whole the interest which otherwise his partioVilar ex- 
perience would lead him to feel only in that part of its work 
that goes to the maintenance of his own and his neighbour’s 
rights. 

123. Even then his patriotism will hardly be the passion 
which it needs to be, unless his judgment of what he owes 
to the state is quickened by a feeling of which the ‘pafria,’ 
the fatherland, the seat of one’s home, is the natural object; 
and of this feeling the state becomes the object only so far 
as it is an organisation of a people to whom the “dmdual 
feels himself bound by ties analogous to those w^eh bmd 
him to his family, ties derived from a common dw^mg- 

place with its associations, fixim common memories, todifaons 

Ld customs, and from the common ways of feehng and 
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^L^ 11 ^ri^lg r which a common langfuage and still more a common 
literature embodies. Sucb an organisation of an homo- 
geneous people the modern state in most cases is (the two 
Austrian states being the most conspicuous exceptions), and 
such the Sroman state emphatically was not. 

124. But, it will be said, we are here again falling back 
on our unproved assumption that the state is an institution 
for the promotion of a common good. This granted, it is not 
difficult to make out that in most men at any rate there is a 
sufficient interest in some form of social well-being, sufficient 
understanding of the community between their own well- 
being and that of their neighbours, to make them loyal to 
such ar institution. But the question is, whether the pro- 
motion of a common good, at any rate in any sense appreciable 
by the multitude, is any necessary characteristic of a state. 
It. is admitted that the outward visible sign of a state is the 
presence of a supreme or independent coercive power, to 
which habitual obedience is rendered by a certain multitude 
of people, and that this power may often be exercised in a 
manner apparently detrimental to the general well-being. 
It may be the case, as we have tried to show that it is, that a 
power which is in the main so exercised, and is generally 
felt to be so, is not likely long to maintain its supremacy; 
but this does not show that a state cannot exist without the 
promotion of the common good of its subjects, or that (in 
any intelligible way) the promotion of such good bdongs to 
the idea of a state. A short-lived state is not therefore not 
a state, and if it were, it is rather the active interference 
with the subject’s well-being, than a failure to promote it, 
that is fatal to the longlife of a state. How, finally, e }^.n the 
state be said to exist for the sake of an end, or to fulfil an 
idea, the contemplation of which, it is admitted, has had 
little to do with the actions which have had most to do with 
bringing states into existence? 

125. The last question is a crucial one, which must be 
met at the outset. It must be noticed that the ordinary 
conception of organisation, as we apply it in the interpreta- 
tion of nature, implies that agents may be instrumental in 
the attainment of an end or the fulfilment of an idea of 
which there is no consciousness on the part of the organic 
agents themselves. If it is true on the one hand that the 
interpretation of nature by the supposition of ends external 
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to it, -mth. reference to whioL, its processes are directed, has 
been discarded, and that its rejection has been the condition 
of groTrtih in an exact knowledge of nature, on the other 
hand the recognition of ends immanent in nature, of ideas 
realised within it, is the basis of a scientific explanation of life. 
The phsenomena of life are not ideal, in the sense in which 
the ideal is opposed to that which is sensibly verifiable, but 
they are related to the processes of materi^ change which 
are their conditions, as ideas or ideal ends which those pro- 
cesses contribute to realise, because, while they determine 
the processes (while the processes would not be what they 
are but for relation to them), yet they are not those processes, 
not identical with any one or number of them, or all of them 
together. Life does not reside in any of the organs of life, 
or in any or all of the processes of material change through 
which these pass. Analyse or combine these as you will, you 
do not detect it as the result of the analysis or combination. 
It is a function or end which they realise according to a 
plan or idea which determines their existence before they 
exist and survives their disappearance. If it were held, then, 
that the state were an organised community in the same 
sense in which a living body is, of which the members at 
once contribute to the fnnction called life, and are made 
what they are by that function, according to an idea of 
which there is no consciousness on their part, we should only 
be following the analogy of the established method of in- 
terpreting nature. 

126. The objection to such a view would be that it repre- 
sents the state as a purely natural, not at all as amoral, 
organism. Moral agency is not merely an agency by which 
an end is attained, or an idea realised, or a ftinction fulfilled, 
but an agency determined by an idea on the part of the 
agent, by his conception of an end or function ; and the 
state would be brought into being and sustained by merely 
natural, as opposed to moral, agency, uiiless there were a 
consciousness of ends — and of ends the same in principle 
with that served by the state itself— on the part of those by 
whom it is brought into being, and sustained. I say ‘ends 
the same in principle with that served by the state itself, 
because, if the state arose out of the action of men deter- 
mined, indeed, by the consciousness of ends, but ends wholly 
heterogeneous to that realised by the state, it would not be ^ 

I 
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a moral institution, iFOuld not stand in any moral relation 
to men. Now among the influences that have operated in 
the formation of states, a large part, it must he admitted, are 
simply natmal. Such are the influences of climate, of dis- 
tribution of mountain and plain, land and water, &c., of all 
physical demarcations and means of co mmuni cation. But 
these, it is dear, are only organic to the formation of states 
BO far as, so to speak, they take a character, which does not 
belong to them as merely natural, from agencies distinctiTely 
lnun&n* 

127. ‘Human, if you like,* it maybe replied, ‘but not 
moral, if a moral agency impKes any reference to a social or 
human good, to a good which the individual desires because 
it is good for others, or for mankind, as well as himself. In 
the earth-hunger of conquering hordes, in the passions of 
military despots, in the pride or avarice or ■vindictiveness 
which moved such men as Louis XI or Henry Vlii to over- 
ride the semi-anarchy of feudalism irith a real sovereignty, 
what is there of reference to such good? Tet if we suppose 
the influence of such motives as these, together with the 
natural influences just spoken of, to be erased from the 
history of the formation of states, its distinguishing features 
are gone.* 

128. The selfish motives described must not, any more 
than the natural influences, be regarded in abstraction, if 
we would understand their true place in the formation of 
states. The pure desire for sodal good does not indeed 
operate in human affairs unalloyed by egotistic motives, but 
on the other hand what we call egotistic motives do not act 
without direction from an involuntary reference to social 
good , — ‘ involuntary ’ in the sense that it is so much a matter 
of course that the individual does not distinguish it from 
his ordinary state of mind. The most conspicuous modern 
instance of a man who was instrumental in working great 
and in some ways beneficial changes in the political order of 
Europe, from what we should be apt to call the most purely 
selfish motives, is Napoleon. Without pretending to analyse 
these motives precisely, we may say that a leading one was 
the passion for glory j but if thmre is to be truth in the state- 
ment that this passion governed Napoleon, it must be 
qualified by the farther statement that the passion was itself 
governed by social influences, operative on him, from which 
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ft derived its particular direction. Witli all 

goverkedTilxfaS>n^:f*^S 

hfiS?- co’dd only glorify 

timself in the greatness of Ibranco} and though thenftio?5 
spirit expressed itself in an effort after greatness which wm 
in many ways of a miscHevons and delusive land, vet it 
again h^ so much, of what may be called the spirit of 
humanity m it, that it required satisfaction in the belief 
that it was serving mankind. Hence the aggrandisement 
of :^ance, in which Napoleon’s passion for glory satisBed 
Itself, had to take at least the semblance of a deliverance of 
oppressed peoples, and in taking the semblance it to a great 
extent performed the reality; at any rate in western Ger- 
many and northern Italy, wherever the Code Napol6on was 
introduced. 

129. It is thus that actions of men, whom in themselves 
we reckon bad, are * overruled* for good. There is nothing 
mysterious or unintelligible in such * overruling.* There is 
nothing in the effect which we ascribe to the * overruling,* 
anymore than in any effect belonging to the ordinaiy coarse 
of nature, which there was not in the cause as it really 
was and as we should see it to be if we fully understood it. 
The appearance to the contrary arises from our taking too 
partial and abstract a view of the cause. We look at the 
action e.g. of Napoleon with reference merely to the self- 
ishness of his motives. We forget how far his motives, in 
respect of their concrete reality, in respect of the actual 
nature of the ends pursued as distinct from the particular 
relation in which those ends stood to his personality, were 
made for him by influences with which his selfishness had 
nothing to do. It was not his selfishness that made Ikance 
a nation, or presented to him continuously an end consisting 
in the national aggrandisement of France, or at particular 
periods such ends as the expulsion of the Austrians from 
Italy, the establishment of a centralised political order in 
France on the basis of social equality, the promulgation of 
the civil code, the maintenance of the French system along 
the Rhine. His selfishness gave a particular oh^acter to 
his pursuit of these ends, and (so fax as it did so) did so for 
evil. Finally it led him into a tram of action altogether 
mischievons. But at each sta^e of his career, if we wo^d 
understand what his particular hgency really was, we must 

\ 
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taie account of his ends in tbeir full character, ns determined 
-by influences Tvith "which his passion for glory no doubt 
co-operated, but which did not originate with it or with him, 
and in some measure represented tlie struggle of mankind 
towards perfection. 

180. And not only must we thus correct our too abstract 
views of the particular agency of such a man ns Napoleon. 
If we would understand the apparent results of his action, 
we must bear in mind how much besides his particular 
agency has really gone to produce them, so for as they were 
good ; how much of unnoticed efibrt on the part of men 
obscure because unselfish, how much of silent process in the 
general heart of man. Napoleon was called the ‘ armed 
soldier of revolution,* and it was in that character that he 
rendered what service he did to men ; but the rcrolution 
was not the making of him or his likes. Cccsor again we 
have learnt to regard os a benefactor of mankind, but it was 
not Caesar that made the Boman law, through which chiefly 
or solely the Boman empire became a blessing. The idiosyn- 
crasy, then, of the men who have been 'most conspicuous in 
the production of great changes in the condition of mankind, 
though it has been an essential element in their production, 
has been so only so far ns it has been overborne by influences 
and directed to ends, which were indeed not estcrnnl to the 
men in question — which on the contrary helped to make them 
inwardly and spiritually what they really were — but which 
formed no part of their distinguishing idiosyncrasy. If 
that idiosyncrasy was conspicuously selfish, it was still 
DOt through their selfishness that such men contributed to 
mould the institutions by which nations have been civilised 
and developed, but through their fitness to act os organs of 
impulses and ideas which had previously gained a hold on 
some society of men, and for the realisation of which the 
means and conditions had been preparing quite apart from 
the action of those who became the most noticeable instru- 
ments of their realisation. 

131. The assertion, then, that an idea of social good is 
represented by, or realised in, the formation of states, is not 
to he met by pointing to the selfishness and had passions of 
men who have been instrumental in forming them, if there 
is reason to think that the influences, under tho direction 
of which these passions became thus instrumental, are due to 
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the action of sach an idea. And when we sneafe +-hna 
not refer to action of the idea otherwise than in the con- 
legitimate, as we have seen, 
to consider Ideas as easting and acting otherwise, and per- 
haps,onthmlnng.the matter ont, we shonld find onrselves 
compeUed to regard the idea of social good as a commnnL 
cation to the hnman consciousness, a consdousness devdoping 
^self m time, from an eternally complete consdousness. 
Hut here we are considering it as a Bource of the moral 
action of men, and therefore necessarily as having its seat 
in their consciousness, and the proposition advanced is that 
snch an idea la a determining element in the consdousness 
of the most selfish men who have been instrumental in the 
formation or maintenance of states; that only through its 
influence in directing and controlling their actions could 
they he so instmmental ; and that, though its active presence 
in their conscionsness is due to the institutions, the organ- 
isation of life, under which they are bom and bred, the 
esistencG of these institntions is in turn due to the a^on, 
onder other conditions, of the sameideain the minds of men. 

182. It is the necessity of a supreme coercive power to 
the esdstencc of a state that gives plausihiliiy to the view 
that the action of merely selfish passions may lead to the 
formation of states. They have been motive causes, it would 
seem, in the processes hy which this ‘imperinm’ has been 
established; as, e.g., the acquisition of militaTy power hy a 
tribal chieftain, the conquest of one tribe hy another, the 
supersession of the independent prerogatives of famihes by a 
tyrant which was the antecedent condiiaon of the formation 
of states in the ancient world, the supersession of feudal 
prerogatives by the royal authority which served the same 
puipose in modem Europe. It is not, however, supreme 
coercive power, simply as such, hut supreme coercive power 
exercised in a certain way and for certain ends, that makes 
a stote ; viz. exercised according to law, written or custom- 
arv, and for the maintenance of rights. The abstract con- 
Bitotion of sovereignty has led to these qualifications hemg 
overlooked. Sovereignfy=supreme coercive poww^ mdeed, 
but such power as exercised in and over a state, whic- 
means with the qualifications qiecified ; 

of Ste iM W mverfigatca, b (tot b bato os to adopt 



WILL, NOT FORCE, IS THE BASIS OF THE STATE. 137 

this absti-act notion of sovereignty, as merely supreme co- 
ercive power, and then, when we come to think of the state 
as distinguished by sovereignly, makes us suppose that 
supreme coercive power is all that is essential to a state, 
forgetting that it is rather the state that makes the sovereign, 
fhn.n the sovereign that makes the state. Supposing one 
man had been master of all the slaves in one of the states of 
the American Union, there would have been a multitude of 
men under one supreme coercive power, but the slaves and 
the master would have formed no state, because there would 
have been no recognised rights of slave against slave 
enforced by the master, nor would dealings between master 
and slaves have been regulated by any law. The fact that 
sovereign power, as implied in the fact of its supremacy, can 
alter any laws, is apt to make ns overlook the necessity of 
conformity to law on the part of the sovereign, if he is to be 
the sovereign of a state. A power that altered laws other- 
wise than according to law, according toa constitution, written 
or unwritten, would be incompatible with the existence of a 
state, which is a body of persons, recognised by each other 
as having rights, and possessing certain institutions for the 
maiatenance of those rights. The office of the sovereign, as 
an institution of such a sociely, is to protect those rights 
from invasion, either from without, from foreign nations, or 
from within, from members of the society who cease to 
behave as such. Its supremacy is the society’s independence 
of such attacks from without or within. It is an agency of 
the society, or the society itself acting for this end. If the 
power, existing for this end, is used on the whole otherwise 
than in conformity either with a formal constitution or with 
customs which virtually serve the purpose of a constitution, 
it is no longer an institution for the maintenance of rights 
and ceases to be the agent of a state. We only count Bussia 
a state by a sort of courte^ on the supposition that the 
power of the Czar, though subject to no constitutional control, 
is so far exercised in accordance with a recognised tradition 
of what the public good requires as to be on the whole a sus- 
tainer of rights. 

It is true that, just as in a state, all law being derived 
Iwm the sovereign, there is a sense in which the sovereign 
18 not bound by any law, so there is a sense in which all 
rights are derived from the sovereign, and no power which 
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the sovereign refases to aUow can be a riffbt; but it is onl, 

certain capacity, and the state being an institution for the 
more complete and harmonious maintenance of the rights 
of its members, a power, claimed as a right, but which the 
state or sovereign refuses to allow, cannot be reaUy com- 
patable with the general system of rights. In other words 
It IS true only on the supposition that a state is made a state 
by the functions which it hilfils of maintaining the righte of 
its members as a whole or a system, in such a way that none 
gains at the e^ense of another (no one has any power 
guaranteed to him through another’s being deprived of that 
power). ^ Thus the state, or the sovereign as a charaoteristio 
institution of the state, does not create rights, but gives 
fuller reality to rights already existing. It secures and ex- 
tends the exercise of powers, which men, influenced in dealing 
ivith each other by an idea of common good, had recognised 
in each other as being capable of direction to that common 
good, and had already in a certain measure secured to each 
other in consequence of that recognition. It is not a state 
unless it does so. 

1 33. It may be said that this is an arbitraiy restriction 
of the term * state.’ If any other word, indeed, can be found 
to express the same thing, by all means let it be used instead. 
But some word is wanted for the purpose, because as a matter 
of fact societies of men, already possessing rights, and whose 
dealings with each other have been regulated by customs 
conformable to those lights, but not existing in the form to 
which the term ‘state’ has just been applied (i.e. not having 
a systematic law in which the righte recognised are har- 
monised, and which is enforced by a power strong enough 
at once to protect a society against disturbance within and 
aggression from without), have come to tahe on that form. 
A. word is needed to express that form of society, both 
according to the idea of it which has been operative in the 
minds of the members of the societies which have underpne 
the change described (an idea only graduaUy tahmg shape 
as the change proceeded), and according to the nmre explicit 
and distinct idea of it which we form in reflecting on tee 
process. The word ‘ state’ is the one naturally used for tee 
purpose. The exact degree to which the 
been carried before the term ‘state’ can be apphed to the 
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people in wliicli it ias gone on, cannot le preciselj deter- 
mined, but as a matter of fact we never apply it except in 
cases wbere it has gone some way, and we are justified in 
speaking of the state according to its idea as the society in 
which it is completed, 

134. It is a mistake then to think of the state as on 
aggregation of individuals under a sovereign ; equally so 
whether we suppose the individuals as such, or apart from 
what they derive from socieiy, to possess natural rights, or 
suppose them to depend on the sovereign for the possession 
of rights. A state presupposes other forms of oommuniiy, 
with the rights that arise out of them, and only exists as 
sustaining, securing, and completing them. In order to 
make a state there must have been families of which the 
members recognised rights in each other (recognised in each 
other powers capable of"drrection by reference to a common 
good) ; there must further have been intercourse between 
families, or between tribes that have grown out of families, 
of which each in the same sense recognised rights in the 
other. The recognition of a right being very short of its 
definition, the admission of a right in each other hy two 
parties, whether individuals, families, or tribes, being very 
different from agreement as to what the right consists in, 
what it is a right to do or acquire, the rights recognised 
need definition and reconciliation in a general law. When 
such a general law has been arrived at, regulating the 
position of members of a family towards each other and the 
dealings of families or tribes with each other; when it is 
voluntarily recognised by a communiiy of families or tribes, 
and maintained by a power strong enough at once to enforce 
it within the community and to defend the integriiy of the 
community against attacks fiom without, then the elementary 
state has been formed. 

135. That, however, is the beginning, not the end, of the 
state. When once it has come into being, new rights arise 
in it (1) through the claim for recognition on the part of 
families and tribes living on the same territory with those 
which in community form the state, but living at first in 
some relation of subjection to them. A common humanity, 
of which language is the expression, necessarily leads to 
the recognition of some good as common to these fn.Tnni< »i; 
with those which form the slate. This is in principle the 
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z-st 

Itome.) (2) The same thing may happen ih regard to 
ejctemnJ commumtiea (‘external’ territorially), whether 
these have been already formed into states or no. It may 
happen through the conquest of one by another, through 
toeir submission to a common conqueror, as under the 
l^mon empire, or through voluntary combination, as with 
the Swiss cantons and the United States of America. 
However the combination may arise, it results in new rights 
ns between the combined communities within the system of 
a single state. (3) The extended intercourse between indi- 
viduals, which the formation of the state renders possible, 
leads to new complications in their dealings with each other, 
and with it to new forms of right, especially in regard to 
property; rights as far removed from any obvious foundation 
on the suion eingite principle as the right of a college to the 
great tithes of a parish for wliich it does nothing. (4) The 
ndministiation of the state gives rise to rights, to the 
establishment of powers necessary for its administration. 
(6) New situations of life may arise out of the extended 
dealings of man with man which the state renders possible 
(e.g. through the crowding of population in certain localities) 
which mahe new modes of protecting the people a matter 
virtually of right. And, as new rights arise in the state 
onco formed, so further purposes are served. It leads to a 
development and moralisation of man beyond the stage 
which they must have reached before it could be possible. 

13C. On this I shall dwell more in my next conrse of 
lectures. What I am now concerned to point out is that, 
however necessary a factor force may have been in the 
process by which states have been formed and transformed, 
it has only been such a factor as co-operating with those 
*•' ideas without which rights could not exist. I say * could no 
exist,’ not * could not be recognised,’ because rights are made 
by recognition. There iS no right ‘but thinking makes it 
j ® . . X 3 that men hav 


its existence is purely lueiw, - — 

which is not dependent oii anythmg material hut has its 
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being solely in oonscionsness. It is to these ideal realities - 
that force is snbordinate in the creation and development 
of states. The force of conquest from withont, the force 
exercised •within communities by such agents as the early 
Greek ■tyrants or the royal suppressors of feudalism in 
modem Europe, has only contributed to the formation of 
states in so far as its effects have taken a character which 
did not belong to them as effects of force ; a character due to 
their operation in a moral world, in which rights already 
existed, resting on the recognition by men of each other as 
determined, or capable of being determined, by the conception 
of a common good. It is not indeed true that only a state 
can produce a state, •though modem history might seem to 
favour that notion. As a matter of fact, the formation of 
modern states through feudalism out of an earlier tribal 
system has been dependent on ideas derived from the Boman 
state, if not on institutions actually handed do^wnfromit; 
and the improvement and development of the state-system 
which has taken place since the il^ench Bevolutiou has been 
through agencies which all presuppose and are determined 
by the previous existence of states. But the Greek states, 
so far as we know, were a first institution of the kind, not 
a result of propagation from previously existing states. But 
the action which brought them into being was only effectual 
for its purpose, because the idea of right, though only in the 
form of family or tribal right, was already in operation. 
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B, HAS TEE CITIZEN BIGHTa AGAINST THE 
STATE? 

187. I PHOPoac to pursue the inquiry, begun in my last 
course, into the nature and functions of the state. In the 
lust course we were chiefly occupied with criticism. We 
have seen that no true conception of the rights of individuals 
against each other or against the state, or of the rights of 
the state over individuals, can he arrived at, while we look 
upon the state merely os an aggregation of individuals under 
a sovereign power that is able to compel their obedience, 
and consider this power of compelling a general obedience 
to be the characteristic thing in a state. So long as this 
view is retained, no satisfactory answer can be given to the 
question, by what right the sovereign compels the obedience 
of individuals. It can only be met either by some device 
for representing the individuals as so consenting to the 
exercise of sovereign power over them that it is no violation 
of their individual rights, or by representing the rights of 
individuals as derived from the sovereign and thus as having 
no existence against it. But it is obviously very often 
against the will of individuals that the sovereign power is 
exercised over them ; indeed if it were not so, its character- 
istic as a power of compulsion would be lost; it would not 
be a sovereign power ; and the fact that the majority of a 
given multitude may consent to its exercise over an uncon- 
senting minority, is no justification for its exercise over that 
minority, if its justification is founded on consent; the 
representation that the minority virtually consent to be 
bound by the will of the majority being an ohviora fiction. 
On the other hand, the theory that all right is derived from 
a sovereign, that it is a power of which the sovereign secorca 
the exercise to the individual, and that therefore there can 
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be no rigM againsti the sdvereign, conflicts with the primaiy 
demands of human consciousness. It implies the identifica- 
tion of ‘I ought* with ‘I am forced to.’ Reducing the 
‘right’ of the sovereign simply to a power, it makes it 
unintelligible that this power should yet represent itself as 
a right, and claim obedience to itself as such. No such 
theory indeed admits of consistent statement. To say (with 
Hobbes) that a law may be inequitable or pernicious, 
though it cannot be unjust, is to admit a criticism of laws, 
a distinction between ^ose enactments of the sovereign 
which are what they should be and those which are not. 
And this is to recognise the individual’s demand for a justifi- 
cation of the laws which he obeys } to admit in effect that 
there is some rule of right, of which the individual is con- 
scious, and to which law ought to conform. 

138. It is equally impossible, then, to hold that the right 
of the sovereign power in a state over its members is de- 
pendent on their consent^ and, on the other hand, that these 
members hare no rights except such as are constituted and 
conferred upon them by the sovereign. The sovereign, and 
the state itself as distinguished by the existence of a sovereign 
power, presupposes rights and is an institution for their 
maintenance. But these rights do not belong to individuals 
as they might be in a state of nature, or as they might be if 
each acted irrespectively of the others. They belong to them 
as members of a society in which each recognises the other as 
an originator of action in the same sense in which he is con- 
scious of being so himself (as an * ego,’ as himself the object 
which determines the action), and thus regards the free 
exercise of his own powers as dependent upon his allowing 
an equally free exercise of his powers to every other member 
of the society. There is no harm in saying that they belong 
to individuals as such, if we underst^d what we mean by 
‘mdividual,’ and if we mean by it a self-determining subject, 
conscious of itself as one among other such subjects, and of 
its relation to them as making it what it is ; for then there is 
no opposition between the attachment of rights to the in- 
dividuals as such ^d their derivation from society. They 
attach to the individual, but only as a member of a society of 
free agents, as recognising himself and recognised by others 
to be such a member, os doing and done by accordingly. A 
right, then, to act unsocially, — to act otherwise than as 
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belonging to a soeiely of which each member keena the 
exorcise of his powers within the Umits necesaa^ S 
exercise by all the other members.-is a contrJictiom No 
one can say that, n^ess he has consented to such a limita- 
tion of his powers, he has a right to resist it. The fact of 
Ins not consenting would be an extinction of all right on his 
part. “ 

189. The state then presupposes rights, and rights of 
indiTiduals. It is a form which society takes in order 
to maintain them. Bat rights have no being except in a 
society of menrecognising each other as to-ot koX Sfiotoi. They 
are constituted by that mutual recognition. In analysing 
the nature of any right, we may conveniently look at it on 
two sides, and consider it as on the one hand a p.lniTn of the 
individual, arising out of his rational nature, to the free 
exercise of some faculty ; on the other, as a concession of that 
claim hy society, a power given by it to the individual of 
putting the claim in force. But we mnst he on our guard 
against aupposing that these distinguishable sides have any 
really separate existence. It is only a man’s consciousness 
of having an object in common with others, a well-being 
which is consciously his in being theirs and theirs in being 
hia, — only the fact that they are recognised by him and he 
by them as having this object, — that gives him the claim 
described. There con be no reciprocal claim on the part of 
a man and an animal each to exercise his powers nnim- 
peded hy the other, because there is no consciousness common 
to them. But a claim founded on such a common conscious- 
ness is already a claim conceded ; already a claim to which 
realiiy is given by social recognition, and thus implicitly 
a right. . , 

140. It is in this sense that a slave has ‘natural rights. 

They are ‘natural’ inthesenseofheingindependentof, andin 
conflict with, the laws of the state in which heHves,hut they 
are not independent of social relations. They arise out of 
the fact that there is a consciousness of objects common to 
the slave with those among whom he Uves,— whether other 
slaves or the family of his owner,— and that this conscious- 
ness constitutes at once a claim on the part of each ot those 
who share it to exercise a free activity conditionally upon hi 
allowing a like activity in the others, 

by the others through whidiyit is reahsed. The sla 


is 1 
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thus derives from his social relations a real right whicli the 
law of the state refuses to admit. The law cannot prevent 
Tii-m from acting and being treated, within certain limits, as 
a member of a society of persons freely seeking a common 
good. Now that capability of living in a certain limited com- 
munity with a certain limited number of human beings, 
which the slave cannot be prevented from exhibiting, is in 
principle a capability of living in community with any other 
human beings, supposing the necessary training to be allowed j 
and as every such capability constitutes a right, we are 
entitled to say that the slave has a right to citizenship, to a 
recognised equality of freedom with any and every one nith 
whom he has to do, and that in refusing him not only 
citizenship but the means of training his capability of 
citizenship, the state is violating a right founded on that 
common human consdousnesa which is evinced both by the 
language which the slave speaks, and by actual social re- 
lations subsisting between him and others. And on the 
same principle upon which a state is violating natural rights 
in maintaining slavery, it does the same in using force, 
except under the necessity of self-defence, against members 
of another community. Membership of any community is so 
far, in principle, membership of all communities as to con- 
stitute a right to be treated as a freeman by all other men, 
to be exempt from subjection to force except for prevention 
of force. 

141. A man may thus have rights os a member of a 
family or of human society in any other form, without being a 
member of a state at all, — frights which remain rights though 
any particular state or all states refuse to recognise them ; 
and a member of a state, on the ground of that capability of 
living as a freeman among freemen which is implied in his 
being a member of a state, has rights as against all other 
states and their members. These latter rights are in fact 
during peace recognised by all civilised states. It is the 
object of ‘private international law’ to reduce them to 
a system. But though it follows from this that the state 
does not create rights, it may be still true to say that the 
members of a state derive their rights from the state and 
Imve no rights against it. We have already seen that a 
right against society, as such, is an impossibility ; that every 

L 
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relation; that a ri»tt 
against any gronp of assodafed men depends on as=ociafira 

K.^Mi:mo/rcro,,^th them andmtli some other mk 

^ tte mem^r of a state to saj that his rights are derived 
W ^ Eoc^ relations, and to say that th^ are derived 
position as memher of a state, are the same thins, 
lie state IS for him the complex of those social relations 
out of which rights arise, so fer as those rights have Mne 
to be regulated and harmonised according to a general laivj 
rrhich is recognised hy a certain mnltitnde of persons, and 
which there is sufficient power to secure against -violation 
£rom^ without and from within. The other forms of com- 
munify which precede and are independent of the formation 
of the state, do not continue to exist outside it^ nor yet are 
they superseded hy it. Thg- are carried on into it. They 
become its organic members, supporting its life and in turn 
maintained hy it in a new hmmoigr wi& each other. Thus 
the citizen's rights, c.g. as a husband or head of a ffimilj ox 
a holder of property, though such rights arising out of other 
social relations than that of citizen to citizen, existed when 
as jet there was no stat^ are yet to the citizen derived from 
the state, from, that more highly developed form of sociely 
in which the association of the family and that of possessois 
who respect each other’s possessions are included as in a 
fuller whole ; which secures to the citizen Lis fami l y rights 
and big rights as a holder of property, hut under conditions 
and limitations which the membership of the fuHer whole — 
the reconciliaiion of rights arising out of one sort of social 
capability with those arising out of another— renders 
necessary. ISor can the citizen have any right against the 
state, in the sense of a right to act otherwise than as a 
memher of some society, the state being for ife members the 
society of societies, the socie^ in which all their claims 
upon each other are mutually adjusted. _ 

142. But what exactly is meant fay the citizen s actmg 
‘ as a member of his state ’ ? IHiat does the assertion that 
he can have no right to act otherwise than as a mem^ of 
his state amount to? Does it mean that he has no r^ht to 
disobey the law of the state to which he hdongs, 
that law may he? that he is not entitled to exe^e 
^ere te any way that the law forbids and to refuse te 
^cise them in any way that it commands? This question 



was TirtnallydealtTYiiih. before ' m considermg the justrfialnliiy 
of resistance to an ostensible sovereign The only imqnalihcd 
onsirer that can he given to it is one that may seem too 
general to be of much practical use, viz that so far as the 
laws anywhere or at any time m force fulfil the idea of a 
state, there can be no nght to disobey them, or, that there 
nn-n be uo right to disobey the law of the state except m the 
mterest of the state , i e for the purpose of matmg the 
state m respect of its actual laws more completely correspond 
to what it IS in tendency or idea, viz the reconciler and 
sustamer of the rights that arise out of the social relations 
of men On this principle there can be no nght to disobey 
or evade any parhcnlar law on the gronnd that it inter 
feres with any freedom of action, any nght of managing 
his children or * doing what he will with his own,* which 
but for that law the mdividual would possess Any power 
which has been allowed to the individual up to a certain 
time, he is apt to regard as permanently his nght It has, 
mdeed, been so far ^s ngh^ if the exercise of that power 
has been allowed with any i^erence to social good, but it 
does uol^ as he is apt to tHunh, remain his nght when a law 
has been enacted that interferes with it A mnn e g has 
been allowed to dnve at any pace he likes tbrongh the 
streets, to build houses without any reference to sanitary 
conditions, to keep his children at home or send them to 
work ‘ analphabetic,’ to buy or sell alcoholic dnnks at his 
pleasure If laws are passed interfering with any or all of 
these powers, he says that his rights are bemg violated 
But he only po'isessed these powers as rights through mem 
hership of a society which secured them to IuttIj and of which 
the only permanent bond consists m the reference to the 
wdl-being of its members as a whole It has been the 
social recognition grounded on that reference that has 
rendered certam of his powers rights If npon new con 
ditions ansmg, or upon elements of social good bemg taken 
account of which had been overlooked before, or upon persons 
bemg taken into the reckoning as capable of participation in 
the social well being who had previously been treated merely 
as means to its attai nmen t^ — if m any of these w ays or 
otherwise the reference to social wdl being suggest the 
necessity of some further regulation of the individual’s 

• TAbore e-cbons 100 101 ] 
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1° “0 riglit against 

Wr. fo*- every right that he has possessefhS 

^en dependent on that gooial judgment of its compatibilitY 
^th general well-being which in respect to the hberties k 
question is now reversed. 

general judgment 

« ^“e^^^equirementa of social well-being so absolutely 
authoritative that no individual right can exist against it P 
What if afinnr/^iTirr +a ♦liic. j . 


M so necessary that citizens are proMbited by law from 
teaching slaves to read and from harbouring runaways? 
or if according to it the maintenance of a certain form of 
■worship is so necessary that no other worship can be allowed 
nnd^ no opinion eirpressed antagonistic to it? Has the 
individual no rights against enactments founded on sucb 
accepted views of social wdl-being? * We may answer : A 
right against sociely as such, aright to act without reference 
to the needs or good of sociely, is an impossibility, since 
every right depends on some social relation, and a right 
against any group of associated men depends upon associa- 
tion on some footing of equality with them or with some 
other men. We saw how the right of the slave really rested 
on this basis, on a social capacity shown in the footing 
on which he actually lives with other men. On this principle 
it would follow, if we regard the state as the sustainer 
and harmoniser of social relations, that the individual can 
have no right against the state ; that its law must be to him 
of absolute authority. But in fact, as actual states at berf 
fulfil but partially their ideal fimotion, we cannot apply this 
rule to practice. The general principle that the citizen must 
never act otherwise than as a citizen, does not cany with it 
an obligation under all conditions to conform to the law of 
his state, since those laws may be inconsistent with the true 
end of the state as the sustainer and harmoniser of social 
relations. The assertion, however, by the citizen of ^y 
right which the state does not recognise must be founded 
on a reference to an acknowledged social good. The fact 
that the individual would like to exercise the power claimed 
as a right does not render the exercise of it a nght, nor does 

the fact thathe has been hitherto aUowed to exercise it mnder 
it a right, if social requirements have arisen 
conditions, or have newly come to be recogmsed, with 
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whidi its exercise is incompatible. The reason that the 
Bssecrtion of an illegal right must he fotinded on reference ^to 
acknowledged social good is thai^ as we have seen, no exercise 
of a power, howerer abstractedly desirable for the^promoidon 
of hnman good it might be, can be claimed as a right nnless 
there is some common consciousness of niality shared by the 
person making the claim and those on whom it is made. It 
is not a question whether or no it ought to be claimed as a 
right; it simply cannot be claimed except on this condition. 
It would have been impossible, e.g., in an ancient state, where 
the symbol of social union was some local worship, for a 
monotheistic reformer to claim a right to attempt the 
Bubveision of that worship. If a duty to do so had suggested 
itsrif, consciousness of the duty could never have expressed 
itself in the fonn of a claim of righi^ in the absence of any 
possible sense of a public interest in &e religious revoluidon 
to which the claim could be addressed. Thus, just as it is 
not the exercise of every power, properly claimable as a right, 
that is a right in the fuU or explicit sense of being legally 
established, so it is not every power, of which the exercise 
would be desirable in an ideal state of things, that is properly 
daimable as a right. The condition of its being so claimable 
is that its exercise should be ccrntributoiy to some social good 
which the public conscience is capable of appreciating, not 
necessarily one which in the existing prevalence of private in- 
terests can obtain due acknowledgment, but still one of which 
men in their actions and lang^uage show^emselves to be aware. 

144. Thus to the question, Bas the individual no rights 
against enactments founded on imperfect views of social 
wdl-beingP we may answer, He has no rights against 
them founded on any right to do as he likes. Whatever 
counter-righis he has must be founded on a relaidon to the 
social well-being, and that a relation of which his fellow- 
citizens are aware. He must be able to point to some public 
interesi^ generally recognised as such, which is involved in 
the exer^e of the power claimed by him as aright; to show 
that it is not the general well-being, even as conceived by 
to fellow-citizens, but some special interest of a that 
is concerned in preventing ibe exercise of the power claimed. 
In regfard to the right of teaching or harbouring the slave, 
he must appeal to the actual capacity of the slave for com- 
muniiy with other men os evinced in the manner described 
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^ reception of tWs^capacity aa shown by the 
the rIo ^ Citizens in many respects towards 

?® to social well-being that results 

realisation of thm capacity in all who possess it 


throngh rights being legally guaranteed to them. In this 
way he must show that the reference to social well-being, 
?i\.Y , “ ^ founded the recognition of powers as rights. 
If fairly and thoroughly carried out, leads to the exercise of 
powers in favour of the slave, in the manner described, 
not to the prohibition of that exercise as the supposed law 
prohibits it. The response which in doing so he elicits from 
the conscience of fellow-citazens shows that in talking of 
the slave as * a man and a brother,* he is exercising what is 
implicitly his right, though itis a right which has not become 
explicit through legal enactments. This response supplies 
the factor of social recognition which, as we have seen, is 
necessary in order to render the exercise of any power a right. 
To have an implicit right, however, to exercise a power 
which the law disallows is not the same thing as having a 
right to exercise that right. The right may he claimed 
without the power being actnaUy exercised so long as the 
law prohibits its exercise. The question, therefore, would 
arise whether the citizen was doing his duty as such- 
acting as a member of the state — ^if he not merdy did what 
he could for the repeal of the law prohibiting the instruction 
of a slave or the assistance of runaways, but himself in 
defiance of the law instructed and assisted them. As a 
general rule, no doubt, even bad laws, laws representing 
the interests of classes or individuals as opposed to those of 
the community, should be obeyed. There can be no right to 
disobey them, even while their repeal is urged on the ground 
that they violate rights, because the public interest, on 
which all rights are founded, is more concerned in the gene^ 
obedience to law than in the exercise of those powOT by 
individuals or classes which the objectionable laws tmfairiy 
withhold. The maintenance of a dniy prohibiting tbe 
import of certain articles in tbe interest of certo manu- 
facturers would be no justification for smuggling these 
articles. The smuggler nets for his prirate gam, as dora 
the man who buys of him; and no violation of toe law 
for the private gain of the violator, however 
law viol^a, can justify itself by reference to a recognised 
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public good, or consequently be vindicated as a right On 
the other hand, there may be cases m which the puhho 
interest — ^not merely accordmg to some remote philosopher’s 
view of it, but according to conceptions which the people 
are able to assimilate — is best served by a violataon of some 
actual law It is so m regard to slavery when the pubhc 
conscience has come to recognise a capacity for right (for 
exercising powers under the control of a reference to general 
well bemg) m a body of men to whom legal nghts have 
hitherto been refused, but when some powerful class in its 
own interest resists &e alterahon of the law In such a 
case the violation of the law on behalf of the slave is not 
only not a violation in the mterest of the violator, the 
general sense of nght on which the general observance of 
law depends bemg represented by it, there is no danger 
of its mahmg a breach in the law abidmg habits of the 
people 

14S ‘ But this,* it will be said, * la to assume condition 
of things m which the reel difficulty of the question dis 
appears What is to be done when no recognition of the 
imphcit nghts of the slave con be ehcited from the pubhc 
conscience , when the legal piohibitions descnbed ore sup 
ported by the only conceptions of general good of which the 
body of citizens is capable P Has the citizen shll a nght to 
disregard these legal prohibittonsP Is the assertion of such a 
nght compatible with the doctnne that social recognition of 
any mode of action as contributory to the common good is 
necessaiy to constitute a nght so to act, and that no member 
of a state can have a nght to act otheiwise than according 
to that position P * The question, he it observed, is not as to 
the nght of the slave, but as to the nght of the citizen to 
treat the slave as having nghts m a state of which the law 
forbids his being so treated The claim of the slave to ba 
free, his nght imphcit to have nghts explicit, le to 
membership of a society of which each member is treated 
by the rest as entitled to seek his own good m his own way, 
on the supposition that he so seeks it as not to interfere with 
the like freedom of quest on the part of others, rests, as we 
have seen, on the fact that the slave is determined by con 
ceptions of a good common to himself with others, as shown 
by the actual social rdations in which he hves Ho state- 
law can nentralise this nght The state may refuse him 
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property, but it cannot help bw 
bving as a member of a family, actinff and bem<^ 

tinSS tb"^^-^' w* brother, and tbereforf cannot eS 

tmguish the ngbts which are necessarily involved in Ms so 
acting a,nd being so treated. SHot can it prevent him from 
appropnatmg things and from associating with others on the 
nnderetanding that they respect each other’s appropriations, 
and thus possessing and exercising rights of property. He 
has thus rights which the state neither gives nor can talie 
away, and they nmonnt to or constitnte a right to freedom 
in the sense explained. The state, nnder which the slave 
is a slave, refusing to recognise this right, he is not limited 
in its exercise by membership of the state. He has a right 
to assert his right to snch membership in any way compatible 
with that susceptibility to the claims of human fellowsMp 
on which the right rests. Other men have claims upon him, 
conditioning his rights, but the state, as snch, wMch refrtsea 
to recognise his rights, has no claim on him. The obligation 
to observe the law, because it is the law, does not exist for 
him. 

146. It is othenviso with the citizen. The slave has a claim 
upon him to he treated in a certain way, the claim which is 
propel ly described as that of a common humanity. But the 
state which forbids him so to treat the slave has also a claim 
upon him, a claim which embodies many of the claims that 
arise out of a common humanity in a form that reconciles 
them with each other. How it may he argued that the 
claim of the state is only absolutely paramount on the sap- 
posilion that in its commands and prohibitions it takes 
account of all the claims that arise out of human fellowsMp; 
that its authority over the individual is in principle the 
authority of those claims, taken as a whole ; that if, as in 
the case supposed, its ordinances conflict vrith those claims as 
possessed by a certain class of persons, their authority, wMoh 
is essentially a conditional or derived authority, disappewsj 


the state according to — v 

with none of the claims or interests which the ^te Ims its 

valueinmaintaining or protecting, bu^ on the 

on the attention of members of the state claims *2 

Mtherto disregarded, and that if the conscience of the 
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oitize&s is so far mastered "by the special private interesfs 
which the institution of slavery breeds that it cannot be 
brought to recognise action on the slave’s behalf as con- 
tributory to a common good, yet there is no ground under 
such conditions for considering a man’s fellow-oitizena to be 
the sole organs of the recognition which is needed to render 
his power of action a right ; that the needful recognition is 
at any rate forthcoming from the slave, and from all those 
acquainted with the action in whom the idea of a good 
common to each man with others operates freely. 

147. This may be truly urged, but it does not therefore 
follow that the duty of befriending the slave is necessarily 
paramount to the duty of obeying the law which forbids his 
being befriended : and if it is possible for the latter duty to 
be paramonnl^ it will follow, on the principle that there is no 
right to violate a duty, that under certain conditions the 
right of helping the slave may be cancelled by the duty of 
obeying the prohibitory law. It would he so if the violation 
of law in the interest of the slave were liable to result in 
general anarchy, not mei'ely in the sense of the dissolution 
of this or that form of civil combination, hut of the disap- 
pearance of the conditions under which any civil combination 
is possible ; for such a destruction of the state would mean 
a general loss of freedom, a general substitution of force for 
mutual good-will in men’s dealings with each other, that 
would outweigh the evil of any slavery nnder such limitations 
and regnlations os an organised state imposes on it. 
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L TBIFATE BIGETB. 

THE SIGHT TO LIFE AND LIBEBTT. 

^^8* EETUiiA ix«o from, this digressionj Tve resmne our con* 
sideration of the nature and ftinctaons of the state. In order 
to understand this nature -sre must understand the nature of 
those rights vrhich do not come into being with the state, 
but arise out of social relations that maj erist where a state 
is not I it being the first though not the only o£5.ce of the 
state to maintain those rights. They depend for their ex- 
istence, indeed, on society, a sociefy of men who recognise 
each other as ttrot koX ofioiot, as capable of a common wril- 
being, but not on sociefy’s haring assumed the form of a 
state. They may therefore be treated as claims of the in- 
diridnal without reference to the form of the socieiy which 
concedes or recognises them, and on whose recognition, as we 
hare seen, their nature as rights depends. Only it must be 
borne in mind that the form in which these claims are 
admitted and acted on by men in their dealings with each 
other Tories with the form of society; that the actual form, 
e.g., in which the indiridual’s right of property is admitted 
under a patriarchal regime is very different firom that in which 
it is admitted in a state ; and that though the principle of 
each right is throughout the same, it is a principle which 
only comes to he fully recognised and acted on when the 
state hna not onlybeenformed, but fully developed according 
to its idea. 

149. The rights which may he treated as independent^ of 
the state in the sense explained are of course those which 
are commonly distinguished vas private, in opposition to 
public rights. *If rights he aKsflysed, they will be found to 
consist of several hinds. For, 'first, they are such as reg^d 
a man’s own person ; secondly, s^ch as regard his dominion 

V 
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over the e'cternal and sensible things b> winch he is sur- 
rounded, thudly, snoh ns regard his private relations as a 
member of a family , fourthly, such as regard lus social state 
or condition as a member of the community the first of 
which classes may bo designated as personal tigkh , the 
second, os rights of properly, the third, as rights inpntaia 
relaiioti’i , and the fonrth, ns pithltc rights ^ (Stephen, Comm , 
I,p 186) 

150 An ohjcction might fairly be made to distinguishing 
one class of rights ns ‘personaV o® ground that nil 
nghts are so, not merely m the legal sense of ‘person,* 
according to which the proposition is n truism, since every 
ngbt implies a person ns its subject, but in the moral sense, 
since all rights depend on that capacity in the individual 
for being determined bj a conception of well being, os on 
object at once for himself and for others, which consiiiatcs 
poTsonahty in the moral sense By personal rights m the 
above classification ore meant rights of life and liborfy, i o 
of presemng one’s body from the violence of other men, and 
of using it as an instrument only of one’s own mil, if of 
another’s, still only through one’s oivn The reason nhj 
these come to ho spol on of ns * personal ’ is probablj the 
same with the reason why wo talk of n man’s ‘person’ m 
the sense simplj of lus body Thej may, honever, bo 
reckoned m a special sense pci^onal even by those who 
consicler all nghts personal, because the person’s possession 
of a body and its t\clusiro determination bj his own will 
IS the condition of his exercising anj other nghts, — indeed, 
of all manifestation of personality Prevent a man from 
possessing property (in the ordinaij sense), and his person- 
aht) maj still remain Preient him (if it were possible) 
from using his body to cxxiress a will, and the mil itself 
conld not become a rcalitj , he uonld not ho reallj a person 

161 If there are such things as rights at all, then, there 
mustboanght to life and hbcrt3,or, to put it more jiroperly, 
to free life No distinction can be made betueen the right 
to life and the nght to liberty, for there can be no right to 
mere hfe, no right to life on tho part of a hemg that has 
not also tho nght to use tho life according to tho motions of 
its own mil What is tho foundation of this nght? The 
answer is, capacity on the pari of the subject for membership 
of a society, for determinataon of the will, and through it of 
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the bodily organisation, by the conception of a weU-heine 
of tCX^ ^ self mth others. This capacity is the fonndatioS 
thrill potentially, which becomes actual 

thrnn®^? recognifaon of the capacity by a society, and 
tlmongh the power which the society in consequence secures 
to the individual of acting according to the capacity. In 
principle, or intrinsically, or in respect of that which it has 
It in itself to become, the right is one that belongs to every 
man in virtue of hia human nature (of the qualities that 
render him capable of any fellowship with any other men), 
and is a right as between him and any other men ; because, 
as we have seen, the qualities which enable him to act as a 
member of any one society having the general well-being of 
its members for its object (as distinct from any special object 
requiring special talent for its accomplishment) form a 
capacity for membership of any other such society; hut 
actually, or as recognised, it only gradually becomes a right 
of a man, os man, and against aU men. 

152. At first it is only a right of the man as a member 
of some one particular society, and a right as between him 
and the other members of ^at society, the society being 
naturally a family or tribe. Then, as several such societies 
come to recognise, in some limited way, a common well- 
being, and thus to associate on settled terms, it comes to be 
a right not merely between the members of any one of the 
societies, but between members of the several families or 
tribes in their dealings with each other, not, however, as 
men, but only as belonpng to this or that particular family. 
This is the state of things in which, if one man is damaged 
or IdQed, compensation is made according to the terms of 
some customary law by the family or tribe of the offender to 
that of the man damaged or Irilled, the compensation vary- 
ing according to the rank of the family. Upon this system, 
generally through some fusion of family demarcations and 
privileges, whether through pressure upward of a population 
hitherto inferior, or through a levelling effected by some 
external power, there supervenes one in which the relation 
between citizen and citizen, as such, is substituted^ for that 
between family and family as such. This substitution is 
one of the essential processes in the formation of the state. 
It is compatible, however, with the closest limitation of tee 
privileges of citizensHp, and implies no acknowledgment m 
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moil as man of the right to free life nscnbed to the citizen 
as citizen In the ancient woild the companion of citizen- 
ship IS everywhere slavery, and it was only actual citizenship, 
not any such capacity for becoming a citizen as might 
naturally be held to be implied in civil birth, that was 
considered to give a right to live, for the exposure of 
children n as everywhere practised * (and with the approval 
of the philosophers), a practice in strong contrast with the 
pi inciple of modern law that even a child m the womb has 
a light to hve 

153 The influences commonly pomted out as instrumental 
inbnngmg about the recogmtion of rights in the man, ns in- 
dependent of particular citizenship, are these (1) The adju- 
dication by Boman prsotors of questions nt issue between 
citizens and those who were not so, which led to the forma- 
tion of the system of ‘ equity,’ independent of the old cml 
law and tending graduaUj to bo substituted for it The 
existence of such a system, however, presupposes the 
recognition of nghts so fai independent of citizenship in a 
particular state as to obtain between citizens of diifcrent 
states (2) The doctrine of a *law of nature,’ applicable to 
deahngs of all m^n, populaiised by the Stoics (8) The 
Christian conception of the univeisal redemption of a 
brotherhood, of which all could become members through a 
mental act ivithiu the power of all 

154 The admission of a right to free life on the part of 
every man, as man, does m fict logicallj imply the con 
ception of all men as foiming one society m which each 
individual has some service to render, one organism in 
which each has a function to fulfil Theie can be no claim 
on societj such as constitutes a nght, except in respect of a 
c ipaciiy freely (i e under determination by conception of 
the good) to contribute to its good If the claim is made 
on behalf of any and eveiy human being, it must be a claim 
on human society os a whole, and there must be a possible 


' TacjtiiB Bpoaks of it ana poculi inty 
of tha Jowa and Gormnns that t1 did 
not allow tha killing of vonngor children 
{Hist y 6 Germ IC) Aristotle (PoL 
133S b 10) enjoins that fiT/Sii' wen) 
pvit/vov shall bo brought np bnt seems 
to condemn exposnio proforring tbit 
the requited limit of population should 
bo preserved by destruction of the 


embtjo on tho pnnciple that ri Strier 
«r<d S op er/tiyoy rp altrBhm md 

ry fi)i> foToi Plato a mlo is tho sumo 
US regards tho dofoetsro childron ond 
tho proennng abortion but ho loaves it 
in tie dark whether ho meant any 
healthy children octnally born to bo 
put o t of the way (Hm 480 0 and 
401 0) 



168 PHINCaPLES OF POLITIOAI. OBUGATrON. 

J.3 

^ implicafaoiis without doing so in respect of the rest 
tte idea. ^ tha tadMiaal-. righf to Le 
been sirongly laid hold of in Chiistendom in what may 
be called an abstract or negative way, but httle notiw 
has been taken of what it involves. Slavery is everywhere 
condemned. It is established that no one has a right to 
prevent the individual from determining the conditions of 
his own life. We treat life as sacred even in the human 
embryo, and even in hopeless idiots and lunatics recognise a 
right to live, a recognition which can only be rationally 
explained on either or both of two grounds; (1) that we do 
not consider either their lives, or the sodety which a mnTi 
may freely serve, to be limited to this earth, and thus 
ascribe to them a right to live on the strength of a social 
capacity which under other conditions may become what it 
is not here ; or (2) that the distinction between curable and 
incurable, between complete and incomplete, social incapacity 
is so indefinite that we cannot in any case safely assume it 
to be such as to extinguish the right to live. Or perhaps it 
may be argued that even in cases where the incapadty is ascer- 
tainably incurable, the patient has still a social function (as 
undoubtedly those who are incurably ill in other ways have), 
a passive function as the object of affectionate ministrations 
arising out of family instincts and memories ; and that the 
right to have life protected corre^onds to this passive social 
function. The fact, however, that we have almost to cast 
about in certain cases for an explanation of the established 
belief in the sacredness of human life, shows how deeply 
rooted that belief is unless where some counter-belief inter- 
feres with it. 

166. On the other hand, it is equally noticeable that 
there are counter-beliefs which, under conditions, do neutralise 
it, and that certain other beliefs, which form its proper 
complement, have very slight hold on the mind of modem 
Christendom. It is taken for granted that the exigencies 
of the state in war, whether the war be necessary or pot for 
saving the state from dissolution, absolutely neutralise ae 
tight to Uve. We axe Kttle influenced by the idea of the 
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oniTersa} brotherhood of men^ of manlcmd as forming one 
society with a common good} of whicb the conception may 
determine the action of its members. In international 
dealings we are apt to snppose that it can have no place 
at all. Tet, as has been pointed out, it is the proper 
correlative of the admission of a right to free life as belong- 
ing, to man in virtue simply of his human nature. And 
though tbia light can only be grounded on the capacity, 
which belongs to the human nature, for freely fulfilling some 
function in the social organism, we do very little to give 
reality to the capacity or to enable it to realise itself. We 
content ourselves with enacting that no man shall be used 
by other men as a means against his will, but we leave it to 
be pretty much a matter of chance whether or no he shall 
be qualified to fulfil any social function, to contribute any- 
thing to the common good, and to do so freely (i.e. under 
the conception of a common good). The only reason why a 
man should not be used by other men simply as a means to 
their ends, is that he sho^d use himself as a means to an 
end which is really his and theirs at once. But while we 
say that he shall not be used as a means, we often leave 
him without the chance of using himself for any social end 
at all. 

156. Four questions then arise: (1) With what right 
do the necessities of war override the individual's right of 
life? (2) In what relation do the rights of states to act for 
their own interest stand to that r^ht of human society, as 
such, of which the existence is implied in the possession of 
right by the individual as a member of that society, irre- 
spectively of the laws of particular states? (3) On what 
principle is it to be assumed that the individual by a certain 
conduct of his own forfeits the right of free life, so the 
state (at any rate for a time) is entitled to subject him to 
force, to treat him as an animal or a thing? Is tbia 
forfeiture ever so absolute and final that the state is justified 
in taking away his life?. (4) What is the nature and extent 
of the individual’s claim to be enabled to realise that 
capacity for contributing to a social good, which is the 
foundaticn of his right to free life? 
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K. TEE BIGHT OF THE STATE OVER 
INDIVIDUAL m WAR. 

167. (1) It may be admitted that to describe war as 

* multitudinous murder * is a figure of speech. The essence 

of mui-der does not He in the fact that one man takes away 
the life of another, but that he does this to * gain his private 
ends ’ and with ‘ malice ’ against Hie person i am 

not here speaking of the legal definition of murder, but of 
murder as a term of moral reprobation, in which sense it 
must be used by tliose who speak of war as * multitudinous 
murder.’ They cannot mean murder in the legal sense, 
because in that sense only * unlawful killing,’ which killing 
in war is not, is murder. When I speak of ‘malice,’ there- 
fore, I am not using ‘malice’ in the legal sense. In that 
sense ‘ malice * is imderstood to be the attribute of every 

* wrongful act done intentionally without just or lawful ex- 
cuse,’ ’ and is ascribed to acts (such as killing an officer of 
justice, knowing him to be such, while resisting him in a riot} 
in which there is no ill-will of the kind which we suppose in 
murder, when we apply tiie term in its natural sense as one 
of moral disapprobation. Of murder in the moral sense the 
characteristics are those stated, and these are not present 
in the case of a soldier who kills one on the other side in 
battle. He has no ill-will to that particular person or to any 
particular person. He incurs an equal risk with the person 
whom he kills, and incurs that risk not for the sake of killing 
him. Tfia object in undergoing it is not private to himself, 
but a service (or what he supposes to be a service) to his 
country, a good which is his own no doubt (that is implied 
in his desiring it), but which he presents to himself as 
common to him with others. Indeed, those who might 
speak of wax as * multitudinous murder ’ would not look upon 

> Uulcby, EtvmmU of Law, sec 22S. 



B , T(^TIT OF ttTR state OVER THE INDIVIUJAL IN WAB, 101 

the soldier as a murderer. If reminded that there cannot 
be a mnrder "without a murderer, and pressed to say who, 
when a bloody battle takes place, the murderer or murderers 
are, they would probably point "to the authors o£ the war. 
It may be questioned, by the way, whether there has ever 
been a war of which "the origination could be "truly said to 
rest "with a definite person or persons, in "the same way in 
which "the origination of an act which would be called 
murder in the ordinary sense rests with a particular person. 
No doubt there have been wars for which certain assignable 
indmduals were specially blameable, wars which they 
specially helped to bring about or had special means of pre- 
venting (and the more the wickedness of such persons is 
kept in mind the better); but even in "these cases "the 
cause of the war can scarcely be held "to be gathered up 
within the -will of any individual, or the combined will of 
certain individuals, in the same way as is "the cause of murder 
or other ponishable acts. When A.B. is murdered, the sole 
cause lies in some definite volition of O.D. or others, however 
that volition may have been caused. But when a war 
* breaks out,’ though it is not to be considered, as we are too 
apt to consider it, a natural calamity which could not be pre- 
vented, it would be hard "to maintain "that the sole cause lies 
in some definite volition on the part of some assignable 
person or persons, even of those who ore most to blame. 
Passing over this point, however, if the acts of killing in war 
are not murders (in "the moral sense, the legal being out of 
the question) because they lack "those characteristics on the 
part of "the agent’s state of mind which are necessary "to con- 
stitute a murder, the persons who cause those acts to be 
committed, if such persons can be pointed out, are not the 
authors of murder, multitudinous or other. They would 
only be so if the characteristic of * malice,’ which is absent 
on the part of the immedia'te agent of the act, were present 
on their part as its ultimate agents. But this is not the 
case. However selfish "their motives, they cannot fairly be 
construed into ill-will towards the persons who happened to 
be killed in the war; and therefore, whatever "wickedness 
the peraons responsible for the war are guilty of, they are 
not guilty of ‘murder ’ in any natural sense of the "term, nor 
is there any mnrder in the case at all. 

168. It does not follow from this, however, that wax is 
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ever other than a great wrong, as a violation on a nrnlti- 
tudinous scale of the individual’s right to life. Whether it 
IS so or not must he discussed on other grounds. If there is 
such a thing as a right to life on the part of the individual 
man as such, is there any reason to doubt that this right is 
pointed in the case of every man killed in war? It is not to 
the purpose to allege that in order to a violation of right 
there must be not only a suffering of some kind on the part 
of the subject of a right, hut an intentional act causing it 
on the part of a human agent. There is of course no viola- 
tion of right when a man is killed by a wild beast or a stroke 
of lightning, because there is no right as between a man and 
a beast or between a man and a natural force. But the deaths 
in a battle are caused distinctly by human agency and in- 
tentional agency. The individual soldier may not have any 
veiy distinct intention when he fires his rifle except to obey 
orders, hut the commanders of the army and the statesmen 
who send it into the field intend the death of as many men 
as may be necessary for their purpose. It is true they do 
not intend the death of this or that particular person, but no 
more did the Irishman who fired into a body of police guarding 
the Fenian prisoners. It might fairly be hdd that this circum. 
stance exempted the Irishman from the special moral gpiilt 
of murder, though according to our law it did not exempt 
him from the legal guilt expressed by that term j but no one 
would argue that it made the act other than a violation 
of the right to life on the part of the policeman killed. Wo 
more can the absence of an intention to HU this or that spe- 
cific person on the part of those who cause men to be killed in 
battle save their act from being a violation of the right to life. 

159. Is there then any condition on the part of the 
persons killed that saves the act from having this character? 
It maybe urged that when the war is conducted according to 
usages that obtain between civilised ng-tions, (not when it is 
a vUlage-hnming war like that between the English and^ Af- 
ghans), the persons killed are voluntary combatants, and oi/Selr 
iSiKEiTai l/cd>p. Soldiers, it may be said, are in the position of 
men who voluntarily undertake a dangerous employment. H 
some of them are killed, this is not more a violation of the 
human right to Ufe than is the death of men who have 
engaged to work in a dangerous coal-pit. To this it must he 
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answered that if soldiers did in feiet volnntarily inonr the special 
risk of death incidental to their calling, it wonld not follow 
that the right to life was not violated in their being Hlled. 
It is not a right which it rests wiidi a man to retain or give up 
at his pleasure. It is not the less a wrong that a man should 
be a slave because he has sold hims elf into slavery. The 
individual’s right to live is but the other side of the right which 
society has in his living. The individual can no more volun- 
tarily rid himself of it than he can of the social capacity, the 
human nature, on which it is founded. Thus, however ready 
men may be for high wages to work in a dangerous pit, a 
wrong is held to be done if they are killed in it. If provisions 
which might have made it safe have been neglected, some- 
one is held responsible. If nothing could make it safe, the 
working of the pit would not be allowed. The reason for 
not more generally applying the power of the state to prevent 
voluntary noxious employments, is not that there is no wrong 
in the death of the individual through the incidents of an 
employment which he has voluntarily undertaken, but that ' 
the wrong is more effectually prevented by training and 
trusting individuals to protect themselves than by the state 
protecting them. Thus the waste of life in war would not 
be the less a wrong, — not the less a violation of the right, 
which subsists between all members of society, and which 
none can alienate, that each should have his life respected 
by society , — if it were the fact that those whose lives are 
wasted voluntarily incurred the risk of losing them. But it 
can scarcely be held to be the fact. Hot only is it impossible, 
even when war is conducted on the most civilised methods, 
to prevent great incidental loss of life (to say nothing of 
other injury) among non-combatants ; the waste of the life 
of the combatants is one which the power of the state 
compels. This is equally true whether the army is raised 
by voluntary enlistment or by conscription. It is obviously 
so in the case of conscription ; but under a system of voluntary 
enlistment, though the individual soldier cannot say that 
he in particular has been compelled by the government 
to risk his life, it is still the case that the state compels 
the risk of a certain number of lives. It decrees that an 
army of such a size shall be raised, though if it can 
get men by voluntaiy hiring it does not exercise com- 
pulsion on the men of a particular age, and it sends the 
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dS compulsive agency canses the 

Boldiers killed, not any voluntary action on the 

n^dnuL?^ The action of the soldiers 

no doubt contributes to the result, for if they all refused to 
fight there would be no killing, but it is an action put in 
motion and directed by the power of the state, which is 
impulsive in the sense that it operates on the individual 
in the last resort through fear of death. 

. ^ destruction of human life 

inflicted on the sufferers intentionally by voluntaiy human 
agency. It is true, as we saw, that it is not easy to say in 
any case by whose agency in particular. We may say indeed 
that it is by the agency of the state, but what exactly does 
that meanP The state here must=the sovereign power in 
the state; but it is always difficult to say by whom that 
power is wielded, and if we could in any case specify its 
present holders, the further question will arise whether 
their course of action has not been shaped for them 
by previous holders of power. But however widely dis- 
tributed the agency may be which causes the destmcMon of 
life in war, it is still intentional human agency. The 
destruction is not the work of accident or of nature. If then 


it is to bo other than a wrong, because a violation of the 
right to mutual protection of life involved in the member- 
ship of human society, it can only be because there is 
exercised in war some right that is paramount to this. It 
may be argued that this is the case j that there is no right 
to the preservation of life at the cost of losing the necessary 
conditions of * living well * ; that war is in some cases the only 
means of maintaining these conditions, and that where this 
is so, the wrong of causing the destruction of physical life 
disappears in the paramount right of preserving the con- 
ditions under which alone moral life is possible. 

161. This argument, however, seems to be only available 
for shifting the quarter in which we might be at first 
disposed to lay the blame of the wrong involved in war, not 
for changing the character of that wrong. It goes to show 
that the wrong involved in the death of certain soldiers does 
not necessarfly lie with the government which sends those 
soldiers into the field, because this maybe the only means 
by which the government con prevent more serious 
it does not show that there is no wrong in them death, u 
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tlie integrity of any state can only be maintained at the 
coat of TYar, and if that state is more than what many so- 
called states have been, — ^more than an aggregation of 
individuals or communities imder one ruling power, — if it 
BO for fulfils the idea of a state, that its maintenance is 
necessary to the free development of the people belonging 
to itj then by the authorities or people of that state no 
wrong is done by the destruction of life which war involves, 
except so far as they are responsible for the state of things 
which renders the maintenance of the integrity of the state 
impossible by other means. But how does it come about 
that the integrity of such a state is endangered P Not by 
accident or by the forces of nature, but by intentional 
human agency in some form or other, however complicated j 
and with that agency lies the wrong-doing. To determine 
it (as we might be able to do if a horde of barbarians broke 
in on a civilised state, comp^ing it to resort to war for its 
defence) is a matter of small importance : what is important 
to bear in mind (being one of those obvious truths out of 
which we may allow ourselves to be sophisticated), is that 
the destruction of life in war is always wrong-doing, whoever 
be the wrong-doer, and that in the wars most strictly 
defensive of political freedom the wrong-doing is only 
removed from the defenders of political freedom to be 
transferred elsewhere. If it is difficult in any case to say 
precisely where, that is only a reason for more general self- 
reproach, for a more humbling sense (as the preachers would 
say) of complicity in that radical (but conquerable, because 
moral) evil of mankind which renders such a means of 
maintaining political freedom necessary. The language, 
indeed, which we hear from the pulpit about war being a 
punishment for the sins of mankind, is perfectly true, but it 
needs to be accompanied by the reminder that this punish- 
ment of sin is simply a consequence of the sin and itself a 
further sin, brought about by the action of the sinner, not 
an external infliction brought about by agencies to which 
man is not a pariy. 

162. In fact, however, if most wars had been wars for 
the maintenance or acquisition of political freedom, the diffi- 
cuUy of fixing the blame of them, or at any rate of freeing 
one of the parties in each case from blame, would be much 
less than it really is. Of the European wars of the last four 



166 PRINCIPLES OF POUTICAL OBUGATIOH. 

hundred years, iow many could be fairly said to have been 
Pities were fighting for 
Dutch Eepifblics 

defended themsdvea against Spain and against Louis^ XIV, 
and that in which Germany shook off the dominion of 
^apoleon. Perhaps the more recent struggles of Italy and 
Hungary against the Ansirian Government. Perhaps in the 
first outset of the war of 1792 the Prench may be fairly 
held to have been defending institutions necessary for the 
development of social freedom and equality. In this war, 
however, the issue very soon ceased to be one between the 
defenders of such institutions on the one side, and their 
assailants on the other, and in most modern wars the issue 
has not been of this land at all. The wars have arisen 
primarily out of the rival ambition of kings and dynasties 
for territorial aggrandisement^ with national antipathies n-nd 
ecclesiastical ambitions, and the passions arising out of re- 
ligious partisanship, as complicating influences. As nations 
have come more and more to distingnish and solidify them- 
selves, and a national consciousness has come definitely to be 
formed in each, the rival ambitions of nations have tended 
more and more first to support^ then perhaps to supersede, 
the ambitions of d^masties as causes of war. The delusion 
has been practically dominant that the gain of one nation 
must mean the loss of another. Hence national jealousies 
in regard to colonial extension, hostile tariffs and the effort 
of each nation to exclude others from its markets. The ex- 
plosion of this idea in the region of political economy has 
had little effect in weakening its hold on men’s minds. The 
people of one nation still hear with jealousy of another 
nation’s advance in commerce, as if it meant sonie decay of 
their own. And if the commercial jealousy of nations is very 
slow in disappearing, their vanity, their desire apart from 
trade each to become or to seem stronger than the other, 
has very much increased. A hundi'ed and fifty years ago 
national vanity could scarcely be said to be an influence m 
politics. The people under one ruler were not homogeneous 
CTOngh, had not enongt of » coijorate oonsaonme™, to 
aovelopo a national vanity. Non ("fto 
patrioHsm) it has become a more een^ ditober ^ 
ttan dvnaetio ambition, mete the latter m dangeio™, it 
is because it has national vanity to work upon. 
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163. Out condusion then is that the destruction of life 
in war (to say nothing of other evils incidental to it with 
which wo are not here concerned) is always wrong-doing, 
with whomsoever the guilt of the wrong-doing may lie j that 
only those parties to a war are exempt from a share in the 
guilt who can truly plead that to them war is the only 
means of maintaining the social conditions of the moral de- 
velopment of man, and that there have heen very few cases 
in which this plea could be truly made. Ih. saying this it is 
not forgotten, either that many virtues are called into 
exercise by war, or that wars have heen a means by which 
the movement of mankind, which there is reason for con- 
sidering a progress to higher good, has been carried on. 
These facts do not make the wrong-doing involved in war 
any less so. If nothing is to be accounted wrong-doing 
through which final good is wrought, we must give up either 
the idea of there being such a thing as wrong-doing, or the 
idea of there being such a thing as final good. If final good 
results from the world of our experience, it results from pro- 
cesses in which wrong-doing is an inseparable element. 
Wrong-doing is voluntary action, either (in the deeper moral 
sense) proceeding from a will uninfluenced by the desire to 
be good on the part of the agent (which may be taken to 
include action tending to produce such action), or (in the 
sense contemplated by the ‘jus naturse’) it is action that 
interferes with the conditions necessary to the free-play and 
development of a good-will on the part of others. It may be 
that, according to the divine scheme of the world, such 
wrong-doing is an element in a process by which men 
gradually approximate more nearly to good (in the sense of 
a good will). We cannot think of God as a moral being 
without supposing this to be the case. But this makes no 
difference to wrong-doing in those relations in which it ia 
wrong-doing, and with which alone we are concerned, viz. 
in relation to the will of human agents and to the results which 
those agents can foresee and intend to produce. If an action, 
so far as any results go which the agent can have in view or 
over which he has control, interferes mth conditions neces- 
sary to the free-play and development of a good-will on the 
part of others, it is not the less wrong-doing because, through 
some agency which is not his, the effects which he intended, 
and which rendered it wrong-doing, come to contribute to an 
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-f ^ ^ (“ the sense 

sense) tecanse this 

to a mor contribntoiy 

good whicli 18 not, m whole or part, within tS 
w of the agent. If then war is wrong-doing in both the 
^fh ® always, at any rate on the part of those 

with whom the ultimate responsibility for it lies), it does not 
cease to be so on account of any good resulting from it in a 
scheme of providence. 


1C4. ‘BuV it may be ashed, ‘are we justified in saying 
that it is always wrong-doing on the part of those with 
whoin the ultimate responsibility lies 9 It is admitted that 
certain virtues may be evoked by war; that it may have re- 
sults contributory to the moral progress of mankind; may 
not the eliciting of these virtues, the production of these 
results, be contemplated by the originators of war, and does 
not the origination of war, so far as influenced by such 
motives, cease to be wrong-doing P It must be admitted that 


Caesar’s wars in Gaul were unprovoked wars of conquest, but 
their effect was the establishment of Eomon civilisation with 


its equal law over a great part of western Europe, in such a 
way that it was never wholly swept away, and that a per* 
maneiit influence in the progress of the European polily 
can be traced to it. hlay'he not be credited with having 
had, however indefinitely, such an effect as this in view? 
Even if his wish to extend Roman civilisation was second- 
ary to a plan for raising an army by which he might 
master the Republic, is he to have no credit for the benefi- 
cent results which are admitted to have ensued from the 
success ofthatplanP May not a similar justification he urged 
for English wars in India? again, the establishment of 
the civil unify of Germany and the liberation of Christian 
populations in Turkey are admitted to have been gams to 
mankind, is not that a justification of the persons concerned 
in the origination of the wars that brought about those 
results, so far as they con be supposed to have been influenced 


by a desire for them P ’ 

^ 165. These objections might he to the purpose if we were 
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wrong-doing involved in woTj to show how widdy ramified 
is the agency in that wrongdoing, not to affect its character 
as wrong-doing. If the only way of civilising Ganl wM to 
kill all the people whom Csesar’s wars caused to be Mlled, 
and if the desire for civilising it was a prevailing motive in 
Csesar’s mind, so much the better for Csesar, but so much the 
worse for the other unassignable and innumerable human 
agents who brought it about that such an object could only 
be attained in such a way. We are not, indeed, entitled to 
say that it could have been brought about in any other way. 
It is true to say (if we know what we ore about in saying it) 
ihat nothing which happens in the world could have happened 
otherwise than it has. The question for us is, whether that 
condition of things which rendered e.g. Csfisar’s Gallic wars, 
with the Eolation of human rights which they involved, the 
interference in the case of innumerable persons with the 
conditions under which man can be helpful to man (physical 
life being the first of these), the aino qua non in the pro- 
motion of ulterior human w^ore, was or was not the work 
of human agency. If it was (and there is no doubt that it 
was, for to what merely natural agency could the necessiiy 
be ascribed?), then in that ordinary sense of the word ‘ could ’ 
in which it expresses our responsibilily for our actions, men 
could have brought about the good result without the evil 
means. They could have done so if they had been better. 
It was orting to human wickedness — if less on Csesar’s 
part, then so much the more on the part of innumerable 
others — ^that the wrong-doing of those wars was the ap- 
propriate means to this ulterior good. So in regard to 
the other cases instanced. It is idle to speculate on 
other means by which the permanent pacification of India, 
or the unification of Germany, or the liberation of Chris- 
tians in European Turkey might have been brought 
about 3 but it is important to bear in mind that the in- 
numerable wrong acta involved in achieving them — acts 
wrong, because violations of the rights of those directly 
affected by them — did not cease to be wrong acts because 
under the given condition of things the results specified 
would not have been obtained without them. This given 
condition of things was not like that (e.g.) which compels 
the castaways from a shipwreck, so many days firom shore, 
and with only so much provision in their boat, to draw lots 
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influenced by a desire for any such good,— and much scepti- 
? 3ast^ed in regard to sncb a supposition,— then so 
much less of the guilt of the wrong-doing has been theirs. 
J.0 nation, at any rate, that has taken part in such wars can 
fairly take credit for having been governed by such a motive. 
It has been either a passive instrument in the hands of its 
rulers, or has been animated by less worthy motives, very 
mired, but of which perhaps a diffused desire for excitement 
has been the most innocent. On what reasonable ground 
can Englishmen or Germans or Enssians claim that their 
several nations took part in the wars by which India was 
pacified, Germany unified, Bulgaria liberated, under the 
dominant influence of a deare for human good? Bather, 
if the action of a national conscience in such matters is 
possible at all, they should take shame for their share in 
that general human selfishness which rendered certain con- 
ditions of human developmentonly attainable by snch means. 

166. (2) Reverting then to the questions which arose’ out 
of the assertion of a right to free life on the part of the indi- 
vidual man as such, it appears that the first must he answered 
in the negative. No state of war can make the destruction 
of man’s life by man other than a wrong, though the wrong 
is not always chargeable upon all the pai^es to a war. The 
second question is virtually answered by what has been said 
about the first. In regard to the state according to its 
idea the question could not arise, for according to its idea 
the state is an institution in which afl rights are harmoni- 
ously maintained, in which all the capacities that give nse 
to rights have free-play given to them. No action in ita 
own interest of a state that fulfilled this idea could conflict 
with any true interest or right of general society, of themen 
not subject to its law taken as a whole. Th^e snch 
thing as an inevitable conflict between states, ^ere is 
nothing in the nature of the state that, given a “ultigici^ 
of2"l should make the gain of the 
other. The more perfectly each one of them attains its 

• [Aboro, tec. 166.J 
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proper object of giving free scope to the capacities of all 
persons Imng on a certain range of territory, the easier it is 
for others to do so , and in proportion as they all do so the 
danger of conflict disappears 

167 On the other hand, the imperfect realisation of civil 
equality in the ftill sense of the term m certain states, is in 
greater or less degree a source of danger to all The presence 
in states either of a prerogatived class or of a body of people 
who, whether by open denial of civil rights or by rest ictive 
laws, are thwarted in the firee development of their capa- 
cities, or of an ecclesiastical oigamsation which disputes 
the authority of the state on matters of right and thus 
prevents the perfect civil fusion of its membeis with other 
citizens, always breeds an imagmation of there being some 
competition of intei ests between states The privileged class 
involuntarily believes and spreads the belief that the in- 
terest of the state lies in some extension without, not in 
an improvement of organisation within A suffeiing class 
attracts sympathy fiom without and invites mterference with 
the state which contams it , and that state responds, not by 
heahng the sore, but by defending against aggression what 
it conceives to be its special mterests, but which are only 
special on account of its bad organisation Or perhaps the 
suffering population overflows mto another state, as the Irish 
into Amenca, and there becomes a source not only of inter- 
nal difficulty but of hostile feeling between it and the state 
where the suffering population still survives People, again, 
who, m matters which the state treats as belonging to itself, 
take their direction from an ecclesiastical power external to 
the state under whidi they live, are necessarily in certain 
lelations alien to that state, and may at any 'hme prove a 
source of apparently conflicting mterests between it and some 
other state, which under the influence of the hostile ecclesi- 
astical power espouses their cause Bemove from European 
states, as they are and have been during the last hundred years, 
the occasions of conflict, the sources of apparently competmg 
mterests, which arise in one or other of the ways mentioned, 
— either from the mistaken view of state-interests which a 
pimleged class inevitably takes, or from the presence in 
them of oppressed populations, or from what we improperly 
call the antagonism of religious confessions,— and there 
Would not be or have been anything to distuib the peace 
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between them. And this is to say that the source of wst 
between states lies m their incomplete fulfilment of their 
fact that there is some defect in the main- 

f' eq^aUy true m regard to those causes of 

conflict which are loosely called ‘reUgious.* These do not 
nme out of any differences between the convictions of 
different people m regard to the nature of God or their re- 
lations to Him, or the right way of worshipping Him. They 
arise either out of some aggression upon the religious free- 
dom of certain people, made or allowed by the powers of the 
state, which thus puts these people in the position of an 
alien or unenfranchised class, or else out of an aggression on 
the rights of the state by some corporation calling itselJ 
spiritual but really claiming sovereignty over men’s actions 
in the same relations in which the state claims to determine 
them. There would be nothing tending to international dis- 
turbance in the fact that bodies of people who worship God 
in the Oatholio manner live in a state where the majority 
worship in the Greek or Protestant manner, and alongside 
of another state where the majority is Catholic, but for one 
or other or both of these circumstances, viz. that the 
Catholic worship and teaching is interfered with by the 
Protestant or Greek state, and that Catholics are liable to a 
' direction hy a power which claims to regulate men’s trans- 
actions with each other hy a law of its oivn, and which may 
see fit (e.g.) to prohibit the Catholic subjects in the Greek or 
Protestant state from being married, or having tbeir parents 
buried, or their children taught the necessary arts, in the 
manner which the state directs. This reciprocal invasion of 
ri^ht, the invasion of the rights of the state by the church 
on the one side, and on the other the restriction placed by 
the sovereign upon the subject’s freedom, not of conscience, 
(for that is impossible), but of expressing bis conscience in 
word and act, has sometimes caused a state of things in 
which certain of the subjects of a state have been better 
nffected to another state than to their own, and m such a 
case there is an element of natural hostility between the 
Sates. An obvious instance to give of this relation between 
states would have been that between Russia and ^rkey, 
?«Se7c^ISd he considered to have been cons^tuted ^ a 
rtate at all. Perhaps a better instance would he the position 
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of Xreland in the past; its disaffection to England and 
gravitation, first to France, then to the United States, caused 
chiefiy by Protestant penal laws which in turn were at least 
provoked by the aggressive attitude of the church towards 
the English state. Whenever a like invasion of rights still 
faVPH place, e.g. in the treatment of the Catholic subjects of 
Russia in Poland, in the ultramontane movement of resist- 
ance to certain requirements of the state among the Catholic 
subjects of Germany, it tends to international conflict. And 
what is now a somewhat remote tendency has in the past been 
a formidable stimulant to war. 

169. It is nothing then in the necessary organisation of 
the state, but rather some defect of that organisation in 
relation to its proper ftmction of maintaming and recon- 
ciling rights, of giving scope to capacities, that leads to a 
conflict of apparent interests between one state and another. 
The wrong, therefore, which resolts to human socieij from 
conflicts between states cannot be condoned on the ground 
that it is a necessary incident of the existence of states. 
The wrong cannot he held to be lost in a higher right, 
which attaches to the maintenance of the state as the 
institution through which alone the freedom of man is 
realised. It is not the stat^ as such, but this or that 
particular state, which by no means fulffls its purpose, and 
might perhaps he swept away and superseded by another 
with advantage to the ends for which the true state exists, 
that needs to defend its interests by action injurious to those 
outside it. Hence there is no ground for holding that a 
state is justified in doing whatever its interests seem to 
require, irrespectively of effects on other men. If those 
effects are bad, as involving either a direct violation of 
personal rights or obstruction to the moral development of 
society anywhere in the world, then there is no ultimate 
justification for the political action that gives rise to them. 
The question can only ho (as we have seen generally in 
regard to the wrong-doing of war), where in particular the 
blame lies. Whethw there is any justification for a par- 
ticular state, which in defence of its interests inflicts an 
-injury on some portion of mankind; whether, e.g., the 
Germans are justified in holding Metz, on the supposition 
that their tenure of such a thoroughly French town neces- 
sarily thwarts in many wa^ the healthy activity of the 
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thim of otherwise deftdlg 

them, (3) on the question how they came to he endangered 
^ they are interests of which the maintenance is essLtiai 
to those ends aa a means to which the state has its value, if 
the state which defends them has not itself been a joint- 
cause of their being endangered, and if they cannot he 
defended except at the cost of injury to some portion of 
mnnlcmd, then the state which defends them is clear of the 
guilt of that injury. But the guilt is removed from it only 
to be somewhere else, however wide its distribution may be. 
It may be doubted, however, whether the second question 
could ever be answered altogether in favour of a state which 
finds it necessary to protect its interests at the cost of in- 
flicting an injury on manhind. 

170. It will be said, perhaps, that these formal argu- 
ments in proof of the wrong-doing involved in war, and of 
the unjusiifiability of the policy which nations constantly 
adopt in defence of their apparent interests, carry very 
little conviction j that a state is not an abstract complex of 
institutions for the maintenance of rights, but a nation, a 
people, possessing such institutions ; that the nation has its 
passions which inevitably lead it to judge all questions of 
international right from its own point of view, and to con- 
sider its apparent national interests as justifying anything; 
that if it were otherwise, if the cosmopolitan point of view 
could be adopted by nations, patriotism would be at an end; 
that whether this be desirable or no, such an extinction of 
national passions is impossible; that while they continu^ 
wars are as inevitable between nations as they would be 
between individuals, if individuals were Uving in what 
philosophers have imagined to be the state of nature, mt^ 
out recognition of a common superior ; that nations in short 
are in the position of men judging their own causes, which 
it is admitted that no one can do impartially; and that this 
state of things cannot be altered without the 
oi a common constraining power, which would ®eau the 
cxttoction of the life of independent states -a result 
desirable as it is unattainable. Projects of perpetual peace, 
to be logical, must be projects of all-embracing emp 
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171. There is some cogency in language of this kind. It 
is true that -when -we speak of a state as a living agency, we 
mean, not an institution or complex of institutions, hut a 
nation organised in a certain way ; and that members of the 
nation in their corporate or associated action are anima.ted 
by certain passions, arising out of their association, which, 
though not egoistic relatively to the individnol subjects of 
them (for they ore motives to self-sacrifice), may, in their 
infiuence on the dealings of one nation with another, have 
on efTect analogous to that which egoistic passions, properly 
so called, have upon the dealings of individuals with each 
other. On the other hand, it must be remembered that the 
national passion, which in any good sense is simply the 
public spirit of tiie good citizen, may take, and every day 
is taking, directions which lead to no collision between one 
nation and another; (or, to say the same thing negatively, 
that it is utterly false to speak as if the desire for one’s own 
nation to show more mUitaxy strength than others were the 
only or the right form of patriotism) $ and that though a 
nation, with national feeling of its own, must everywhere 
underlie a state, properly so called, yet still, just so far as 
the perfect organisation of rights within each nation, which 
entitles it to be called a state, is attained, the occasions of 
conflict between nations disappear ; and again, that by the 
same process, just so far as it is satisfactorily earned ont, 
an organ of expression and action is established for each 
nation in dealing with other nations, which is not really 
liable to be influenced by the same egoistic passions in 
dealing with the government of another nation as embroil 
individuals with each other. The love of mankind, no 
doubt, needs to be particularised in order to have any 
power over life and action. Just as there can be no true 
Mendship except towards this or that individual, so there 
can be no true public spirit which is not localised in some 
way. The man whose desire to serve his kind is not centred 
primarily in some home, radiating from it to a commune, a 
municipality, and a nation, presumably has no effectual 
desire to serve his kind at alL But there is no reason 
why this localised or nationalised philanthropy should take 
the form of a jealousy of other nations or a desire to fight 
them, personally or by proxy. Those in whom it is strongest 
are every day expressing it in good works which benefit 
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tteir feUow-citizenB without interfering with the 
other nations. Those who from 
need of a great wax to bring unselfish impulses into pky 
pve us reason to suspect that they are too selfish themselves 
to lecognise the unselfish activily that is going on all round 
th^. Till all the methods have been eadiausted by which 
nature can be brought into the service of man, tall society 
w so organised that everyone’s capacities have free scope for 
their development, there is no need to resort to war for a 
field in which patriotism may display itself. 

172. In fact, just so far as states are thoroughly formed, 
the diversion of patriotism into the military ftTiguTK.] tends 
to come to an end. It is a survival from a condition of 
things in which, as yet, the state, in the full sense, was not; 
in the sense, namely, that in each territory controlled by a 
single independent government, the rights of all persons, as 
founded on their capacities for contributing to a common 
good, are equally established by one system of law. If each 
separately governed territory were inhabited by a people so 
organised within itself, there would be nothing to lead to the 
association of the public spirit of the good citizen with mili- 
tary aggressiveness, — an association which belongs properly 
not to the ttoXits/o, hntto tiie BwaoTsia. The Greek states, 
however complete might be the equality of their citizens 
among themselves, were all Swarrelai in relation to some 
subject populations, and, as such, jealous of each other. The 
Peloponnesian war was eminently a war of rival Svvaarelai. 
And those habits and institutions and modes of feeling in 
Europe of the present day, which tend to international 
conflict, are cither survivals from the hwatrretai of the past, 
or arise out of the very incomplete manner in which, as 
yet, over most of Europe the vroXtre/a has superseded the 
SwacTTE/tt. Patriotism, in that special mflitaiy sense in 
which it is distinguished from public ^irit, isnotthetemj^r 
of the citizen dealing with fefiow-citizens, or 
are themselves citizens of their several states, but that of the 
follower of the feudal chief, or of the member of a privileged 
class conscious of a power, resting ultimately on force, ov 
popiaatiS., or’o* . nation iolffing ompno .«r 

°**'] 7 ^Stonkng armiei, ngnin, thongl ciiBiing on a laigM 
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scale now than ever before, are not products of the civilisa- 
tion of Europe, but of the predominance over that ci^^ation 
of the old SwaoTSiai. The influences which have given rise 
to and keep up those armies essentially belong to a state ol 
things in which mankind — even European mankind — is not 
yet thoroughly organised into political life. Boughly sum- 
marised, they are these ; (1). The temporary confiscation by 
Napoleon to his own account of the products of the Erench 
Revolution, which thus, though founded on a true idea oi 
a citizenship in which not the few only, but all men, should 
partake, for the time issued in a Swatrrela over the countries 
which most directly felt the effects of the revolution. 
(2). The consequent revival in dynastic forms, under the in- 
fluence of antagonism to France, of national life in Grermony. 
(8). The aspiration after nation^ unity elsewhere in Europe, 
— a movement which must precede the organisation of states 
on a sound basis, and for the time readily yields itself to 
direction by a Swaareia, (4). The existence, over all the 
Slavonic side of Europe, of populations which are only just 
beginning to make any approach to political life — ^the life 
of the woKtrela, or * civitas ’ — ^and still offer a tempting field 
to the ambition of rival Swaarsiaij Austrian, Russian, and 
Turkish (which, indeed, are by no means to be put on a 
level, but ore alike as not resting on a basis of citizenship). 
(S). The tenure of a great Indian empire by England, which 
not only gives it a military character which would not be- 
long to it simply as a state, but brings it into outward 
relations with the Swaareiai just spoken of. This is no 
doubt a very incomplete account of the influences which 
have combined to ‘ turn Europe into a great camp ’ (a very 
exaggerated expression) j but it may s^e to show what a 
fuller account would show more clearly, that the military 
system of Europe is no necessary incident of the relations’ 
between independent states, but arises from the fact that the 
organisation of state-life, even with those peoples that have 
been brought under its i^uence at all, is still so incomplete. 

174. The more complete that organisation becomes, the 
more the motives and occasions of international conflict 
tend to disappear, while the bonds of unify become stronger. 
The latter is the case, if for no other reason, yet for this ; 
tliat the better organisation of the state means freer scope 
to the individual (not necessarily to do as he likes, e.g. in 
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of alcotol, but in suet development 
of activity as IS good on the Tvhole). This again mea^ 
intercourse be^een members of one state and those of 
ano^er, and in particular more freedom of trade. M 
restrictions on freedom of wholesome trade are really based 
on spMial class-interests, and must disappear with the 
reabsation of that idea of individual right, founded on the 
capacity of every man for free contribution to sock! good, 
which IS the true idea of the state. And as trade between 
memhera of different states becomes freer and more full, the 
sense of common interests between them, which war would 
infringe, becomes stronger. The bond of peace thus esta- 
blished is sometimes depredated as a selfish one, hnt it need 
be no more selfish than that which keeps the peace between 
members of the same state, who have no acquaintance with 
each other. In one case as in the other it may be said that 
the individual tries to prevent a breach of the peace because 
he knows that he has more to gain than to lose by it. In 
the latter case, however, this account of the matter would 
be, to say the least, insuificient. The good diizen observes 
the law in letter and in spirit, not from any fear of conse- 
quences to himself if he did not, but from an idea of the 
mutual respect by men for each other’s rights as that which 
should he an idea which has become habitual with him, and 
regulates his conduct without his asking any questions about 
it. There was a time, however, when this idea only thus 
acted spontaneously in regulating a man’s action towards 
Lis family or immediate neighbours or friends. Considera- 
tions of interest were the medium through which a wider 
range of persons came to be brought within its range. And 
thus, although considerations of an identily of interests, 
arising out of trade, may he the occasion of men’s recog- 
nising in men of other nations those rights which war 
violates, there is no reason why, upon that occasion and 
through the familiarity which trade brings about, an idea of 
instice, as a relation which should subsist between all man- 
kind as well as between members of the same stete, may 
not come to act on men’s minds as indepradently of aU 
calculation of their seversa interests as does the idea which 
regulates the conduct of the good citizen. 

175. If the necessary or impellmg power of the idea of 
what is due from members of different nations to each other 
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is wealc, it mTist be observed on the other hand that the 
individual members of a nation have no such apparent 
interest in their government’s dealing unfairly with another 
nation as one individual may have in getling the advantage 
of another. Thus, so far as this idea comes to form part of 
the habit of men’s minds, there ceases to be anything in the 
passions of the people which a government represents to 
stimulate the government to that unfairness in dealing with 
another government, to which an individual might be moved 
by self-seeking passions in dealing with another individual, 
in the absence of an impartial authoriiy having power over 
both. If at the same time the several governments are 
purely representative of the several peoples, as they should 
become with the due organisation of the state, and thus 
have no dynastic interests of their own in embroUrng one 
nation with another, there seems to be no reason why they 
should not arrive at a passionless impartiality in dealing 
with each other, which would be beyond the reach of the 
individual in defending his own cause against another. At 
any rate, if no government can ever get rid of some bias in 
its own favour, ^ere remains the possibilify of mediation in 
cases of dispute by disinterested governments. With the 
abatement of national jealousies and the removal of those 
deeply-seated causes of war which, as we have seen, are 
connected with the deficient organisation of states, the 
dream of an international court with authority resting on 
the consent of independent states may come to be realised. 
Such a result may be very remote, but it is important to bear 
in mind that there is nothing in the intrinsic nature of a 
system of independent states incompatible with it, but that 
on the contrary every advance in the organisation of man 
kind into states in the sense e^lained is a step towards it. 
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OBLIGATION. 


I». THE BTGET OF THE STATE TO PUNISH. 

176. (3) We come now to the thii-d of the questions 
raised in regard to the individual’s right to free life, the 
question under what conditions that right may he forfeited- 
the question, in other words, of the state’s right of punish- 
niont. Th e right (i.e. the power secured by social recog- 
nition) o f free life in every man rest s on the as s nm pd 
edacity in eyery man of free action contributory tn aoninl 
good (‘free* in the sense of determined by the idea of a 
common good. Animals may and do contribute to the good 
of man, but not thus ‘freely’). This right on the part of 
associated men implies the right on their part to prevent 
such actions as interfere with the possibility of free action 
contributory to social good. This constitutes the right oi 
punishment, the right so far to use force upon a person 
(to treat him as an animal or a thing) as may be necessEuy 
to save others from this inteiference. 

177. Under what conditions a person needs to be thus 
dealt with, what particular acrions on his pait constitute 
such an interference, is a question which can only be 
answered when we have considered what powers in particular 
need to be secured to individuals or to officials in order to 
the possibility of free action of the kind described. Every 
such power is a right of which the violation, if intended as 
R -Isolation of a right, requires a punishment, of which_th a 
kind and amount must depend on the relative impor tance o f 
the right and of the extent t o which its general exercise is 
th reaten edriihus ^eiy theoiyof rights in detaU must be 
followed by, or indeed implies, a corresponding theory of 
punishment in detail, a theoiy which considers what pa^ 
ticular acts ore punishable, and how they should be punished. 
The latter cannot precede the former : all that can be done 

•[AboTe^Boo 160.] 
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here is ftirther to consider wHat general rules o£ pumsli- 
ment are implied in the piinciple on Vfiiich 'we hold all right 
of punishment to rest, and how fax in the actual practice of 
punishment that principle has been realised* 

178. It is commonly ashed whether punishment according 
to its proper nature is retriMiave or preTentive or refomar 
tory. T he true answer is that it is and should be all thr ge. 

( The statement, however, that the punishment of the criminal 
by the state is retributive, though true in a sense that will 
he explained directly, yet so readily lends itself to a mis- 
understanding, that it is perhaps best avoided. It is not true 
in the sense that in legal punishment as it should be there 
survives any element of private vengeance, of the desire on 
the part of the individuaT who hai~received a hurt from 
another to inflict on equivalent hart in return.) It is true 
that the beginning of punishment by the state first appears v 
in the form of a regulation of private vengeance, but it is 
not therefore to be supposed that punishment by the state 
is in any way a continuation of private vengeance. It is the 
essence of the former to suppress and supersede the latter, 
but it only does so gradually, just as rights in actuality ore 
only formed gradually. ( Private vengeance belongs to the 
state of thills in which rights are not as yet actualised; in 
the sense that the poweiu which it is for the social good that 
a man should be allowed to exercise, are not yet secured to 
him by society. In proportion ns they are actualised, the 
exercise of private vengeance must cease. A right of pri - 
v ate vengeance is an impossibi lity ; for, just so far as the 
vengeance is private, the individual in executing it is 
exercising a power not derived firom society nor regulated 
by reference to social good, and such a power is not a 
right.) Hence the view commonly taien ly writers of the 
seventeenth and eighteenth centuries implies an entire mis- 
conception of the nature of a right j the view, viz., that there 
first existed rights of self-defence and self-vindication on the 
part of individuals in a state of nature, and that these came 
to be devolved on a power representing all individuals, so 
that the state’s right of using force against those men who 
use or threaten force ag[ainst other men, is merely the sum 
or equivalent of the private rights which individuals would 
sever^y possess if there were no pjablio equivalent for them. 
This is to suppose that to have been a right which in truth, 
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Snl ®"PPOsed conditions, vronld merely have been 
animal impulse and power, and public right (wliil is J 

W resulted from the 

Bunnn impulses and powers,- it is to 

suppose that from a state of things in which ‘homo homini 
lupus, by mere combination of wolfish impulses, there could 
result the state of things in which ‘ homo homini dens.’ 

179. In a state of things in which private vengeance for 
hurtinflictedwas the universal practice, there couldbeno rights 
nt all. In the most primitive society in which rights can exist, 
it must at least within the limits of the family be suppressed 
by that authority of the family or its head which first con- 
stitutes rights. In such a society it is only on the members 
of another family that a man may retaliate at pleasure a 
UTong done to him, and then the vengeance is not, strictlj 
speaking, taken by individual upon individual, though indi- 
viduals may be severally the agent and patient of it, but by 
family upon family. Just because tliere is as yet no idea of 
a state independent of ties of birth, much less of a universal 
society from relation to which a man derives rights, there is 
no idea of rights attaching to him as a citizen or as a man, 
but only as a member of a family. That social rights which 
is nt once a right of society over the individual, and a right 
which society communicates and secures to the individual, 
appears, so far, only as a control exercised by the family 
over its members in their dealings with each other, ns an 
authorisation which it gives them in prosecuting their quar- 
rels with members of another fiimily, and at the same time 
to a certain extent as a limitation on the manner in which 
feuds between families may be carried on, a limitation 
generally dependent on some religious authoriiy equally 
recognised by the families at feud. 

180. IFrom this state of things it is a long step to the 
regime of law in a duly constituted state. ITnder it the am 
of the state alone is the organ through which force 
exercised on the individual ; the individual is prohibited 
from averting violence by violence, except so far as is neces- 
sary for the immediate protection of life, and 

S aTCngii.g doM tohim, „b tlieTmdeTrtmamglM 

die Bociell, It ..bid be « w orgtn <md 

derives bto rights, being injJ5 m every 

protects him against injury, land when it fails to p 
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such injury from being done, inflicts such p^shment on 
the offender as is necessary for future protection. But tbe 
process from tbe one state of tbings to the other, though a 
long one, consists in the further development of that social 
right* which properly speaking was the only right the 
individual ever had, and from the first, or ever since a 
permanent family tie existed, was present as a qualifying 
and restraining element in the exercise of private vengeance 
so far as that exercise partook at all in the nature of a right. 
The process is not a continuance of private vengeance under i 
altered forms, but a gradual suppression of it by the fiiUer 
realisation of the higher principle which all along con-l 
trolled it. 

181. But it will be asked, how upon this view of the 
nature of punishment as inflicted hy the state it can be con- 
sidered retributory. If no private vengeance, no vengeance 
of the injured individual, is involved in punishment, there 
can he no vengeance in it at all. (^he conception of venge- 
ance is quite inappropriate to the action of society or the 
state on the criminal. T he state cannot be supposed cap able 
of vindictive passi on. Nor, if the essence of crime is a wroiig 
done to society, does it admit of retaliation upon the person 
committing it. A hurt done to on individual can be requited 
by the infliction of a like hurt upon the person who has done 
it ; but no equivalent of wrong done to society can be paid 
back to the doer of it.) 

182. It is true that there is such a thing as a national 
desire for revenge * (France and Germany) ; and, if a state = 
a nation organised in a certain way, why should it not be 
* capable of vindictive passion No doubt there is a unity 
of feeling among the members of a nation which makes 
them feel any loss of strength, real ox apparent, sustained by 
the nation in its corporate character, as a hurt or disgrace to 
themselves, which they instinctively desire to revenge. The 


' • Social right,’ i.o, right belonging 
to a society of persons recognising n 
common good, and belonging through 
membership of the society to flio seToral 

nenons eonsthntinf. it. Th. 


„ „ .n principle 

y a sodety of all men as 
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ith each other hj the organisation of 
e sute. Actoally at first it is only 


this or that family; then some assoda* 
don of families; finally the state, as 
indnding all other forms of assodation, 
recondling the rights which arise out 
of them, and thus the most perfect 
medium through which the indmdual 
can contribute to the good of manldnd 
and manhind to his. 
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BeSi feel themselves 

^ supposed hurt of the nation. Butwhen 

it IS said that a crime is an offence against the state itiannt 
W of persons forming the nation feel any 

^es, such a hurt m excites a natural desire for revenge. 
What IS meant is that there is a violation of a system of 
rights which the nation has, no douht, an interest in main- 
taming, but a purely social interest, quite different from 
the egoistic interest of the individual of which the desire 
for vengeance is a form. A nation is capable of vindictive 
fooling, hut not so a nation as acting through the medium 
of a settled, impartial, general law for the maintenance of 
rights, and that is what we mean when we talk of the state 
as that against which crimes are committed and which 
punishes them. 

183. It is true that when a crime of a certain sort, e.g. a 
co ld-hlooded m urder, has been committed, a popular sym- 
pathy with the sufferer is excited, which expresses itself in 
the wish to * serve out* the murderer. This has s ome r e- 
s emblance to the desire for personal revenge, but is rea lly 
q uite difl'ere nfi, because not egoistio. Indignation against 
ivrong done to another has nothing in common with a desire 
to revenge a wrong done to oneself. It borrows the language 
of private revenge, just as the love of God borrows the 
lang^ngo of sensuous affection. (Such indignation is in- 
separable from the interest in social well-being, and along 
with it is the chief agent in the establishment and mainte- 
nance of legal punishment. Law indeed is necessarily geneial, 
while indignation is particular in its reference and ac- 
cordingly the treatment of any particular crime, so far as 
determined by law, cannot correspond with the indignation 
which the crime excites j hut the law merely determines the 
cenoral category under wliich the crime falls, and fixes 
certain limits to the punishment that may be in&ct^^aer 
that category- Within those limits discretion is left to the 
judge os to the sentence that he passes, ^d his sentence is 
in part influenced by the sort of indignation which m the 
givL state of public sentiment the crime 
Scite • though generaUy much more by his opmion as to the 
excite, snu b B 4 for the prevention of prevalent 
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demands ? If not the sole fonndation of public punishment, 
it is yet inseparable from that public interest, ou which the 
system of rights, with the corresponding system of punish- 
ments protective of rights, depends. (.In whatever sense 
then thia indignation demands retribution in punishment, 
in that sense retribution would seem to be a necessary 
element in punishment. It demands retribution in the sense 
of demanding that the criminal should have his due, should 
be dealt with according to his deserts, should be punished 
justly.) 

184. This is quite a different thing from an e quivalen ce 
bet ween the amormt of suffering inflicted by the criminal an d 
thiit which he su stains in punis hment. The amount of 
wln'nh ig caused by any crime is really as incalo u- 
laHe as that which the criminal endures in punishment, 
whatever the punishment. It is only in the case of death 
for murder that there is any appearance of equivalence 
between the two sufferings, and in this case the appearance 
is quite superficial. The s^ering involved in death depends 
almost entirely on the circumstances, which are absolutely 
different in the case of the murdered man and in that of the 
man executed for murder. When a man is imprisoned with 
hard labour for robbery, there is not even an appearance of 
equivalence of suffering between the crime and the punish- 
ment. In what then does the ju stice of a punish ment, or its 
correspondence with the criminal’s deserts consist ? It will 
not do to say that these terms merdy represent the result 
of an association of ideas between a crime and the penalfy 
which we are accustomed to see inflicted on it; that society 
has come to attadi certain penalties to certain actions as a 
result of the experience (1) of suffering and loss caused by 
those acts, and (2) of the kind of suffering of which the ex- 
pectation will deter men from doing them; and that these 
penalties having become customary, the onlookers and the 
criminal himsdf, when one of them is inflicted, feel that he 
has got what was to be expected, and call it his due or desert 
or a just punishment. If this were the true account of the 
matter, there would be nothing to explain the difference 
between the emotion excited by the spectacle of a just 
punishment inflicted, or the demand that it should be in- 
fficted, on the one side, and on the other that excited by the 
sight of physical suffering following according to the usual 
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be conception of a pnnisbmrat as jnst aiEers ftoa 
anj concepfcon of it tiat conld r^nlfc eiiber from fe beina 
^.orsarr, or from tbe inflicHon of sndi punisiment 
been commonlv lonna a means for protecting ns asainstfcnr:. 

ISo^Tbe idea of j.nnisbmenfc implies on the side or tbe 
person pcnisbed at once a capacity for determination bj tLe 
conception of a common or public gooA^ or in other Trords a 
practice understanding of fte nat^ of rights as founded 
on relations to sneb public good, and an actual riolation of a 


and tbe "violation or omission one "wbieh be mignt hare 
prevented. On the side of the autbori^ punishing, it implies 
equally a conception of right founded on relation to public 
good, and onevrhich, nnlibetbat on the part of the criminal, 
is realised in act | a conception of tThich the punitive ac^ as 
founded onn consideration of -what is nesessaiy for tbe main- 
tenance of rights, is the I<^cal expression- A punishment 
is unjust if either element is absent; if either the act 
planished is not a violation of hnovm rights or an omission 
to fnlSI fcnOTOi obligations of a Mnd vrhich tbe agent might 
have prevented, or the punishment is one that is not re- 
quired for the maintenance of rights, or (ttMcIi comes to 
tbe same thing), if the ostensible rights for the mamtenance 
of vrhich tbe punishment is required are not real ^his, are 
not liberties of action or acquMtion vrhich there is any real 
public interest in maintaining. ) - , * 

le6.{When the specified conditions of just pmnshment 
are fulfilled, the person punished Hmself recop^^it^^ 
just, as Ms due or desert, and it is so recognised hj Jie 
oMooker who thinks Mmself into the situation- 
b»inc- susceptible to the idea of public good a^d Jiro^h it 
to I* Mto of lighfa, thoogh ttfa id® ^ -of 
enou<»^h to re^nilate his actions, sees m the puni=^^*. it= 
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outcome of Ins act in a society governed by the conception 
of nghts, a conception which he appreciates and to which 
he does involvmtary reverence ^ 

It is the outcome of his tmt, or his act returning upon 
himself, m a different way from that in which a man’s act 
returns on himself when, having misused his body, he is 
visited according to physical necessity by pamfol conse- 
quences The cause of the suffering which the act entails 
in the one case is the relation of the act to a society governed 
by the conception of nghts, in the other it is not For that 
leason, the painful consequence of the act to the doer in the 
one case is, m the other is not, properly a punishment We do 
indeed commonly speak of the painful consequences of im- 
prudent or immoral acts (‘immoral’ as distmct from ‘illegal’) 
as a pumshment of them, but this is either metaphoncally 
or because we think of the course of the world as regulated 
by a dmne sovereign, whom we conceive as a maintainer of 
nghts like the sovereign of a state We may thmk of it as 
divinely regulated, and so regulated with a view to the 
reahsation of moral good, but we shall still not be warranted 
m speaking of the suffeimgs which follow in the course of 
nature upon certam kinds of conduct as punishments, ac- 
cording to the distinctive sense in which cnme is punished, 
unless we suppose the mamtenance of nghts to be the object 
of the moral government of the world, — ^which is to put the 
cart before the horse, for, as we have seen, nghts are rela- 
tive to morality, not moialityto nghts (the ground on which 
certain liberties of action and acquisition should be gua- 
ranteed as nghts being that they are conditions of the moral 
perfection of societj) 

While there would be reason, then, as against those who 
say that the jranishment of ciime is meiely preventive, m 
saying that it is also retributive, if the needed correction of 
the ‘ merely preventive ’ doctnne could not be more accurately 
stated, it would seem that the truth can be more accurately 
stated by the proposition that punishment is not justified 
unless it 18 just, and that it is not just unless the act 
punished is an intentional violation of real right or neglect 
of real obligation which the agent could have avoided (i e. 
unless the agent knowingly and by intentional act inter- 
feres with some freedom of action or acquisition which there 
IB a pubhc mterest in maintainmg), and unless the future 
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maintenance of riglita reqnires that the criminal be dealt 
with as he is in the punishment.' 

187. It is clear, however, that this reauirement fhof 

statement that m its proper nature it is preventive, if the 
nature of that which is to be prevented hj it is aufficiently 
defined. Its proper function is, in the interest of righte 
that are gennme (m the sense explained), to prevent actions 
of the land described by associating in the mind, of every 
possible doer of them a certain terror with the contemplation 
of the act,— such terror ns is necessaiy on the whole to 
protect the rights threatened by such action. The whipping 
of an ill-behaved dog is preventive, but not preventive in 
the sense in which the punishment of crime is so, because 
(1) the dog’s ill conduct is not an intentional violation of a 
right or neglect of a known obligation, the dog having no 
conception of right or obligation, and (2) for the same 
reason the whipping does not lead to the association of 
terror in the minds of other dogs with the violation of rights 
and neglect of obligations. To shoot men down who resist 
a successful coup d*Stat may be efiPectnaJly preventive of 
farther resistance to the government established by the coup 
d’^iat, but it does not satisfy the true idea of punishment, 
because the terror produced by the massacre is not necessary 
for the protection of genuine rights, rights founded on public 
interest. To hang men for sheep-stealing, again, does not 
satisfy the ideaj because, though it is a genuine right that 
sheep-stealing violates, in a society where there was any 
decent reconciliation of rights no such terror as is caused 
by the punishment of death would be required for the 
protection of the right. It is because the theory that 
punishment is ‘merely preventive* favours the notion that 
the repetition of any action which any sufficient body of 
men find inconvenient may justifiably be prevented by any 
sort of terror that may be convenient for the purpose, that 
it reqnires to be guarded by substituting for the quahfymg 


• The concoptionB of tho just and 
of justico implied in this statement of 
the conditions of just punishment My 
ho expressed hrieny m follows. ' The 
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contributing to social gwd. ' Justice' 
is the hnhit of mind which leads ns to 
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‘merely* a statement of wliat it is whicli the jnstifiable 
punishment prevents and ■why it prevents it. 

188. But does our -theory, after all has been said about 
the ■wrongness of p'onishment that is not j-ust, afford any 
standard for the apportionment of just punishment, any 
criterion of -the amount of interference ■with a criminaVs 
personal rights that is appropriate -to his crime, except such 
as is afforded by a prevalent impression among men as -to 
what is necessary for their security P Can we construe it 
so as -to afford such a criterion, -wi-thout at the same time 
condemning a great deal of punishment which yet society 
could be never brought to dispense -with? Does it really 
admit of being applied at all in the presence of the admitted 
impossibili-ty of ascertaining the degree of moral guilt of 
criminals, as depending on their state of character or habi- 
tual motives? How, according to it, can we justify punish- 
ments inflicted in the case of ‘culpable negligence,* e.g. 
when an engine-driTcr, by careless driving, for which we 
think very little the worse of him, is the occasion of a bad 
accident, and is heavily punished in consequence ? 

189. It is true that thare can be no a priori criterion of 
just punishmen-t, except of an abstract and negative kind. 
We may say that no punishment is just, unless the rights 
which it serves to protect ore powers on the part of indi- 
■viduals or corporations of which the general maintenance is 
necessary to the well-being of sooie-ly on the whole, and 
unless the terror which the punishment is calculated to in- 
spire is necessary for their maintenance. For a positive and 
detailed criterion of just punishment, we must wait till a 
system of rights has been established in which the claims 
of aU men, as founded on their capacities for contributing 
to social well-being, are perfectly harmonised, and till ex- 
perience has shown the degree and kind of terror with which 
men must be affected in order to the suppression of the anti- 
social tendencies which might lead to the violation of such 
a system of rights. And this m perhaps equivalent to saying 
that no comple'be criterion of just punishment can be arrived 
at till punishment is no longer necessary } for the state of 
things supposed could scarcely be realised -without bringing 
with it an extinction of the tendencies which state-punish- 
ment is needed to suppress. Meanwhile there is no method 
of approximation to justice in punishment but -that which 
consists in gradually making -the system of established rights 
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just, i.e in barmonising the true claims of all men and 
tacoTCnng bj the «aU, effleient rf “ 

straining tendencies to violation of riehts. An 

JSolaf T- punislied, whether the right 

violated IS one that should he a right or no, on the principle 
well-being suffers more from violation of L 
established nght whatever the nature of the right, than 
from the estohhshment as a right of a power which should 
not be so established; and it can only be punished in the 
way which for the tune is thought most efficient by the 
maintainers of law for protecting the right in question by 
associating terror with its violation. This, however, does 
not alter the moral duty, on the part of the society autho- 
rising the punishment, to make its punishments just bj 
maldng the system of rights which it maintains just. The 
justice of the punishment depends on the justice of the 
general system of rights ; not merely on the propriety with 
reference to social well-being of maintaining this or that 
particular right which the crime punished violates, but on 
the question whether the social organisation in which a 
criminal has lived and acted is one that has given Mm a 
fair chance of not being a criminal. 

190. We are apt to think that the justice of a punish- 
ment depends on some sort of equality between its magnitude 
and that of the crime punished, hut this notion arises from 
a confusion of punishment os inflicted by the state for a 
wrong done to socieiy with compensation to the individual 
for damage done him. Neither a crime nor its punishment 
admits of strictly quantitative measurement. It may be said, 
indeed, that the greater the crime the heavier should he its 
punishment, hut this is only true if by the ‘heavier punish- 
ment * is understood that with which most terror is associated 
in the popular imagination, and if the conception of the 
‘greater crime* is taken on the one hand to exclude any 
estimation of the degree of moral guilt, and, on the other 
band, to he determined by an estimate not only of «ie im- 
portance in the social system of the right violated by the 
crime, hut of the amount of terror that needs to he associated 
with the crime in the general apprehension 
prevention. But when its terms are thus understood, ihe 
Mntement that the greater the crime the 
ito punishment, becomes anidenticaJ proposition. It amounts 
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to fTiiSj that the crime which requires most terror to be 
associated with it in Older to its prevenfaon should have most 
terror thus associated with it 

191 But -why do the terms ‘heavier pimishment* and 
‘greater crime* need to be thus understood? Why should 
not the ‘greater crime’ be understood to mem the cnme 
implymg most moral wickedness, or portly this, partly the 
cnme which violates the more important kmd of nght? 
Why should a consideration of the amount of teiror that 
needs to he associated with it in order to its prevention 
enter into the determination of the ‘ greater cnme* at all? 
Why again should not the ‘heavier punishment ’ mean 
simply that in which the peison punished actually suffers 
most pam? Why should it be taken to mean mat with 
which most terror is associated upon the contemplation? 
In short, is not the proposition in question at once true and 
significant in. the sense that the cnme which implies the 
most moral depravity, or violates the most important nght 
(such 03 the nght to life), or which does both, should he 
visited iMth the punishment that involves most pam to the 
sufferer? 

192 The answer is . As regards heavmess of punishment, 
it IS not m the power of the state to regulate the amount of 
pam which it causes to the person whom it punishes If it 
could onl^ punish justly hy making this pam proportionate 
m each case to the depravity implied m the cnme, it could 
not punish justly at all The amount of pom which, any 
kmd of punishment causes to the particular person depends 
on his temperament and mrcnmstances, which neithei the 
state nor its agent, the judge, can ascertam But if it could 
be ascertained, and if (which is equally impossible) the 
amount of depravity implied m each particular cnme could 
be asoei tamed likewise in order to mal e the pain of the 
punishment proportionate to the depraniy, a different 
punishment would have to be mfiicted m each case accordmg 
to the temperament and circumstances of the criminal 
There would be an end to all general rules of punishment 

193 In truth, however, the state in its capacity as the 
sustamer of rights (and it is in this capacity that it 
punishes) has nothing to do with the amount of moral 
depravity in the cnmmal, and the pnmaiy reference in 
pumshment, as inflicted by the state, is not to the effect of 
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tte pnnis^ent on tie person pnnisliea but to its 
others, considerations determining its amount should 
he prospecfave rather than retrospectiTe. In the crime arisht 
pnnishment can undo what has blen 
or make good the |vrong to the person whohas suffered. 

What It can do is to make less likely the doing of a similar 
wrong in other cases. Its olgect, therefore, is not to cause 
pain to the cnminal for the sake of causing it, nor cUefly 
for the sake of prerenHng him, individuaUy, from commit- 
ting the crime again, hut to assodate terror with the contem- 
plation of the crime in the mind of others who might 
be tempted to commit it. And this olgect, unlike that of 
making the pain of the pnnishment commensurate with the 
guilt of the criminal, is in the main attainable. The effect 
of the spectacle of pnnishment on the onlooker is independent 
of any minnte inquiry into the degree to which it affects the 
particular criminal. The attachment of equal penalties to 
offences that are alike in reject of the importance of the 
rights which they Tiolate, and in respect of the ordinary 
temptations to them, will, on the whol^ lead to the associa- 
tion of on equal amount of terror with the prospect of 
committing like offences in the public mind. When flie 
circumstances, indeed, of two criminals gfuilty of offences 
alike in both the above respects are very .greatly and obvi- 
ously different, so different as to make the operation of the 
same penalty upon them very conspicuously different, then 
the penally may be varied without interfering with its terri- 
fying effect on the public mind. We will suppose e.g. that 
a fraud on the part of a respectable banker is equivalent, 
both in respect of the rights which it violates and of the 
terror needed to prevent the recurrence of like offences, to a 
bur^^lary. It wiU not follow because theburglaiy is punished 
by Snprisonment with hard labour that hard labour ehodd 
be inflicted on the fraudulent banker likewise, ^emflicfaon 
of hard labour is in everyone’s apprehension so different to tue 
banker from what it is to toe burglar, that its ^ction is 
not needed in order to equalise the tewor w^cb toe pop^ 
imagination associates with toe 

ST On the same principle may be 
sideration of ext enuating eireum stances in the infliction of 

sTfeot, 

they aret 
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among all civilised nations * Extennatmg cu-onmstances * is 
not a plirase in nse among our lawyers, but m fact the con 
sideration of them does constantly, with the approval of the 
judge, convert what would otherwise have been conviction 
for murder mto conviction for manslaughter, and when there 
been conviction for mnrder, leads to the commutation of 
the sentence This fact is often taken to show that the 
degree of moral depravity on the part of the criminal, the 
question of his character and motive, is and must be con» 
Bidered in determining the punishment due to him In 
truth, however, * extenuating circumstances ’ may very well 
make a difference m the kmd of terror which needs to be 
associated with a onoie m order to the fntnre protection of 
rights, and imder ceitain conditions the consideration of 
them may he sufficiently justified on this ground Suppose 
a theft by a starving man, or a bare shot by an angry farmer 
whose com it is deronrmg These are crimes, but crimes 
under such extenuatmg mrcumstances that there is no need 
to associate very senons tmior with them m order to the pro- 
tection of the essential rights of property In the latter 
case the nght which the farmer violates is one which per- 
haps might be disallowed altogether without interference 
with any nght which sociely is interrated in maintaining 
In the former «case the nght violated is a pnmaiy and 
essential one, one which, whmie there are many starving 
people, 18 m fiiot pretty sure to be protected hy the most 
stnngent penalties And it might be argued lhat on the 
prmciple stated this is as it {Aiould be , that, so for &om the 
hunger of the thief being a reason for lightening his punish- 
menf^ it is a reason for mcreasmg it, m order that the 
special temptation to steal when &r gone m hung^er may, if 
possible, be nentrahsed by a special terror associated with 
the oommiBBion of the onme under those conditions But 
this would be a one sided application of the pnnciple It is 
not the business of the state to protect one order of nghis 
specially, but all rights equally It ought not therefore to 
protect a cratam order of rights by associating special terror 
with the violation of them, when the special temptation to 
their violation itself implies a violation of nght in the 
persons of those who are so tempted, as is the case when 
a general danger to property ansea from the fact that many 
people are on the edge of starvation The attempt to do 

o 
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w„? i ineffectual and diverts attention from the true 
way of protMfang the endangered right, which is to nre 
^nt people from falling into a state It starvaSm 
Wably orpn^ed sodety the condition of a man, orS 
n^ily honespnd industrious, whois driven to thefthy hunger 
^11 he so abnormal that very little terror needs to be at o-’ 
ciated with the crime as so committed in order to main- 
ton the sanctity of property in the general imagination. 
Suppose again a man to be l^ed in a quarrel arising out of 
his having tampered with the fidelity of his neighbour’s 
wife. In such a case * extenuating circumstances ’ may 
fairly be pleaded against the infliction of the extremest 
penalty, because the extremest terror does not need to be 
associated ivith homicide, as committed under such con- 
ditions, in order to the general protection of human life, and 
because the attempt so to associate it would tend, so far 
ns successful, to weaken the general sense of the wrong — ^the 
breach of family right — ^involved in the act which, in the 
case supposed, provokes the homidde. 

195. ‘After alV it may be said, ‘this is a far'-fetched 
way of explaining the admission of extenuating circum- 
stances as modifying the punishment of crime. Why so 
strenuously avoid the simpler e^lanation, that extenuating 
circumstances are taken into account because they are held 
to modify the moral guilt of the crime? Is not their 
recognition a practical proof that the punishment of a 
crime by the state represents the moral disapproval of the 
communiiy? Does it not show that, however imp^fectly 
the amount of punishment inflicted on a crime may in feet 
correspond to its moral wickedness, it is generally felt that 
it ought to do so? ’ 

196. The answer is that there are two reasons for hold- 
ing that the state neither can nor should attempt to adjust 
the amount of punishment which it inflicts on a crime to 
the degree of moral depravity which the crime implies. 

i (1) That the degree of moral depravity implied in ^y enme 
i is unascertainable. It depends on the motive of the crime, 
1 and on this as part of the general character of the agent , 
' on the relation in which the habitual set of character 
stands to the character habitually set on ^ 

goodness. Ufo one can ascertain this m regard to hmseff. 
He may know that he is always far from being what ho 
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ought to be , that one particular action of has represents on 
the -whole, -with much admixture of inferior motives, the 
better tendency, another, with some admixture of better 
motives, the worse But any question in regard to the 
degree of moral goodness or badness in any action of his 
own or of his most intimate friend is quite unanswerable 
Much less can a judge or juiy answer such a question in 
regard to an unknown criminal We may be sure indeed 
that any ordinary crime — nay, perhaps even that of the 
* disinterested rebel ’ — implies ^e operation of some motive 
which IS morally bad, for though it is not necessarily the 
worst men who come into conflict with estabhshed rights, it 
probably never can be the best, but the degree of badness 
imphed in such a conflict in any particular case is quite 
beyond our ken, and it is this degree that must be ascertamed 
if the amount of punishment which the state inflicts is to be 
proportionate to the moral badness imphed m the cnme 
(2) The notion that the state should, if it could, adjust the 
amount of pumshment which it inflicts on a cnme to the 
moral -wickedness of the cnme, rests on a false view of the 
'■elation of the state to morality It implies that it is the 
business of the state -bo punnh wickedness, as such But it 
has no such business It cannot undertake to punish -wicked- 
ness, as such, -without vitiating the disinterestedness of -the 
effort to escape -wickedness, and -thus checkmg the gro-wth 
of a true goodness of the heart m -the attempt to promote a 
goodness which is merely on the surface This, however, is 
not to be understood as meaning that the punishment of 
crime serves no moral purpose It does serve such a purpose, 
and has its value in doing so, but only in the sense -that the 
protection of rights, and the association of terror with their 
violation, IS the condition antecedent of any general advance 
in moral well bemg 

197 The pumshment of cnme, then, neither is, nor can, 
nor should be adjusted to the degree of moral depravity, 
properly so called, which is implied in -the cnme But it 
does not therefore follow that it does not represent the 
disappioval which -the community feels for -the crime On 
the whole, mafcmg allowance for the fact that law and 
judicial custom vary more slowly -than popular feeling, it does 
represent such disapproval And the disapproval may fltlj 
be called moral, so far as that merely means that it ' 
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a disapproval relating to volnutarj action. But it is a 
“ necessary for the 

thnMrfiT a judgment of good and evil of 

that kind whicli we call conscience when it is applied to our 
own actions, and which is founded on an ideal of moral 
goo^css with which we compare our inward conduct (‘ in- 
ward, as representing motives and character). It is founded 
essentially on the outward aspect of a man’s conduct, on the 
view^of it as related to the security and freedom in action and 
acquisition of other members of sociely. It is true that this 
distinction between the outward and inward aspects of con- 
duct is^ not present to the popular mind. It has not been 
recognised by those who have been the agents in establishing 
the existing law of crimes in civilised nations. As the state 
came to control the individual or family in revenging hurts, 
and to substitute its penalties for private vengeance, rules of 
punishment came to be enacted expressive of general dis- 
approval, without any clear consciousness of what was the 
ground of the disapproval. But in fact it was by what have 
been just described as the outward consequences of conduct 
that a general disapproval of it was ordimrily excited. Its 
morality in the stricter or inward sense was not matter of 
general social consideration. Thus in the main it has been 
on the ground of its interference with the general security 
and fieedom in action and acquisition, and in proportion to 
tlio apprehension excited by it in this respect, that conduct 
has been punished by the state. Thus the actual practice 
of criminal law has on the whole corresponded to its true 
principle. So far as this principle has been departed from, 
it has not been because the moral badness of conduct, in the 
true or inward sense, has been taken account of in its treat- 
ment as a crime, for this has not been generally contemplated 
at all, but because * religious’ considevations have interfered. 
Conduct which did not call for punishment by the state as 
interfering with any true rights (rights that should be rights) 
has been punished as ‘irreligious.’ This, however, did not 
mean that it was punished on the ground of moral badness, 
properly bo called. It meant that its 
feaiea either ae likely to weakea the leM ® 5™* 

aaihority on which the eBtabliahed syotem of nghls w 
“ppS to Ksi, or aa Ukely to bring erf on tta^an-iy 
ttoJngh proTOking the wrath of .erne unaeen power. 
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198. This accoTmt of the considerations which have 
regalated the punishment of crimes explains the severity 
with which * criminal negligence * is in some cases punished, 
and that severity is justified hy the account given of the ^e 
principle of criminal law, the principle, viz., that crime 
should he punished according to the importance of the 
right which it violates, and to the degi-ee of terror which 
in a well-organised society needs to he associated with the 
crime in order to the protection of the right. It cannot he 
held that the carelessness of an engine-driver who overlooks 
a signal and causes a fatal accident, implies more moral 
depravity than is implied in such negligence as all of ns are 
constantly gniliy of. Considered with reference to the state 
of mind of the agent, it is on a level with multitudes of 
actions and omissions which are not punished at all. Tet 
the engine-driver would he found guilty of manslaughter 
and sentenced to penal servitude. The justification is not 
to he found in distinctions between difEerent Mnds of negli- 
gence on the part of different agents, hut in the effect of the 
negligence in different cases upon the rights of others. In 
the case supposed, the most important of all rights, the 
right to life, on the part of railway passengers depends for 
its maintenance on the vigilance of the drivers. Any 
preventible failure in such vigilance requires to have suffi- 
cient terror associated with it in the mind of other engine- 
drivers to prevent the recurrence of a like failure in vigi- 
lance. Such punishment is just» however generally virtuous 
the victim of it is, because it is necessary to the protection 
of rights of which the protection is necessary to social well- 
being; and the victim of ii^ in proportion to his sense of 
justice, which means his habit of practically recognising 
true rights, will recognise it as just. 

199. On this principle crimes committed in drunkeimess 
must he dealt with. Not only is all depravity of motive 
specially inapplicable to them, since the motives actuating 
a di^ken man often seem to have little connection with his 
habitual character; it is not always the case that a crime 
committed in drunkenness is even intentional. When a man 
in a drunken rage kills another, he no doubt intends to kill 
him, or at any rate to do him ‘ grievous bodily harm,* and 
perhaps the association of great penal terror with such an 
offence may tend to restrain men from committing it even 
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2d ^ dronken mother lies on her chOd 

Tht Sinl intentional hut accidental, 

hr accidental, but preventihle 

bj the influence of adequate motives. It istherefore proper 
to treat such a violation of righfi though committ^ S- 
Jcnoi^gly, as a crime, and to associate terror ivith it in thp 
popular imagination, in order to the protection of rights hj 
making people more careful about getting drunk, about 
alloTTing or promoting drunkenness, and about looking after 
drunken people. It is unreasonable, however, to do this and 
at the same time to associate so little terror, as in practice 
we do, Tfith the promotion of dangerous drunkenness. Tlif » 
ca^ of a crime committed by a drunkard is plainly distin> 
guishable from that of a crime committed by a Inna-Kp, for 
the association of penal terror with the latter would tend 
neither to prevent a lunatic ftom committing a nor 
people from becoming Innatics. 

200. The principle above stated, as that according to 
which punishment by the state shonld he inflicted and regu- 
lated, also justifies a distinction between crimes and civil 
injuries, i.e. between breaches of right for which the state 
inflicts punishment without redress to fhe person injured, 
and those for which it procures or seeks to procure redress to 
the person injured withont punishment of the person causing 
the injury. "We are not here concerned with the history of 
this distinction {for which see Maine, Ancient Law, chap, s, 
pTid W. E. Hearn, The Aryan Household, chap, xix), nor 
with the question whether many breaches of right now 
among ns treated as civil injuries ought not to he treated as 
crimes, but with the justification that exists for treating 
certain kinds of breach of right as cases in which the state 
should interfere to procure redress for the person injured, 
but not in the way of inflicting pnnishment on the 
until he wilfully resists the order to make redress, ne 
principle of the distinction as ordinarily laid down, viz. 
civU injuries ‘are violations of rights when considered m 
reference to the injury sustained by 

crimes are ‘ violations of rights when considered m reference 
to their evft tenden<7 as regards ^e comm^^ at ^ge 

fStephen, Book Y, chap, i), is misleading; 

hein- of the community did not suffer “ 

thrSidividual, that hurt would not be a violation of a right 
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in the true sense at all^ nor would the community have any 
ground for insisting that the hurt shall he redressed, and for 
determining the mode in which it shall be redressed. A 
violation of right cannot in truth be considered merely in 
relation to injury sustained by an individual, for, thus con- 
sidered, it would not be a violation of right. It may be said 
that the state is only concerned in procuring redress for civil 
injuries, because, if it left an individual to procure redress in 
his own way, there would be no public peace. But there are 
other and easier ways of preventing fighting than by pro- 
curing redress of wrong. We prevent our dogs from fighting, 
not by redressing wrongs which they sustain from each 
other (of Avrongs as of rights they are in the proper sense 
incapable), but by beating them or tying them up. The 
community would not keep the peace by procuring redress 
for hurt or damage sustained by individuals, unless it con- 
ceived itself as having interest in the security of individuals 
from hurt and damage, unless it considered the hurt done to 
individuals as done to itself. The true justification for 
treating some breaches of right as cases merely for redress, 
others as cases for punishment, is that, in order to the general 
protection of rights, with some it is necessoiy to associate a 
certain terror, Avith others it is not. 

201. What then is the general ground of distinction 
between those with which teiTor does, and those with which 
it does not, need to he associated ? Cfiearly it is purposeless 
to associate terror with breaches of right in the case where 
the breaker does not know that he is violating a right, and 
is not responsible for not knowing it. ITo association of terror 
with such a breach of right can prevent men from similar 
breaches under like conditions, in any case, therefore, in 
which it is, to begin Avith, open to dispute whether a breach 
of right has been committed at all, e.g. Avhen it is a question 
whether a contract has been really broken, owing to some 
doubt as to the interpretation of the contract or its applica- 
tion to a particular set of circumstances, or whether a 
commodity of which someone is in possession properly be- 
longs to another, — in such a case, though the judge finally 
decides that there has been a breach of right, there is no 
ground for treating it as a crime or pxmishing it. If, in the 
course of judicial inquiry, it turns out that there has been 
fraud by one or other of the parties to the litigation, a 
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cnminaJ prosecution, having punisliment, not redress, for its 
object, should properly supervene upon the civil suit, unless 
e consequencM of the exvH suit are incidentally such as to 
amount to a sufficient punishment of the fraudulent party. 
Again, It IS pui 2 )oseless to associate terror with a breach of 
obligation which the person committing it knows to be a 
breach, but of an obligation which be has no means of fulfil- 
ling, e.g. non-payment of an acknowledged debt by a man 
who, through no fault of his own, is without means of 
paying it. It is only in cases of one or other of the above 
kinds, — cases in which the breach of right, supposing it to 
have been committed, has presumably arisen either from 
inability to prevent it or from ignorance of the existence of 
the right, — that it can be held as an absolute rule to be no 
business of the state to interfere penally but only in the way 
of restoring, so far as possible, the broken right. 

202. But there are many cases of breach of right which 
can neither be definitely reduced to one of the above kinds, 
nor distinguished from them by any broad demarcation; 
cases in which the breaker of a right has been ignorant of it, 
because he has not oared to know, or in which his inability 
to fulfil it is the result of uegligence or extravagance. 
Whether these should be treated penally or no, will depend 
partly on the seriousness of the wrong done through avoid- 
able ignorance or negligence, partly on the sufficiency of the 
deterrent effect incidentalty involved in the civil remedy. In 
the case e.g. of inability to pay a debt through extravagance 
or recklessness, it may he unnecessary and inadvisable to 
treat the breach of right penally, in consideration that it is 
indirectly punished by poverty and the loss of reputation 
incidental to bankruptcy, and the creditors should not look 
to the state to protect themfrom the consequences of lending 
on had security. The negligence of a trustee, again, may be 
indirectly punished by his being obliged to make good the 
property lost through his neglect to the utmost of his means. 
This may serve as a sufficiently deterrent example without 
the negligence being proceeded against criminally. 
damage done to property by negligence is in Eiigland de^t 
with Svilly, not criminally; and it may he held that m tors 
case the liahUity to civil action is a sufficient deterrent. Un 
the other hand, neghgence which, as 
aistingniBliable from (he abo.., m ngbUj 
Thon ifa consesuencee aM more senoaei e.g. (bat of (be 
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railway-serrant whose negligence results in a fatal accident, 
that of the hank-director who allows a misleading statement 
of accounts to be published, fraudulently perhaps in the 
eye of the law, but in fact negligently. As a matter of 
principle, no doubt, if intentional "violation of the right of 
property is treated as penal equally with the violation of the 
right of life, the negligent violation should be treated as 
penal in the one case as much as in the other. But as the 
consequences of an action for damages may be virtually 
though not ostensibly penal to the person proceeded against, 
it may be convenient to leave those negligences which do 
not, like the negligence of a railway-servant, affect the most 
important righte, or do not affect rights on a very large scale 
as does that of a bank-director, to be dealt with by the civil 
process. 

203. The actual distinctaon between crimes and civil in- 
juries in English law is no doubt largely accidental. As the 
historians of law point ouf^ the civil process, having compen- 
sation, not punishment, for its object^ is the form which the 
interference of the communify for the maintenance of rights 
originally takes. The community, restraining private venge- 
ance, helps the injured person to redress, and regulates 
the way in which redress shall be obtained. This procedure 
no doubt implies the conviction that the community is con- 
cerned in the injury done to an individual, but it is only by 
degrees that this conviction becomes explicit, and that the 
community comes to treat all preventible breaches of right 
as offences against itself or its sovereign representative, i.e. 
as crimes or penal; in the language of English law, as 
‘breaches of the king’s peace.* Those offences are first so 
treated which happen to excite most public alarm, most fear 
for general safety (lienee, among others, anything thought 
sacrilegious). In a country like England, where no code has 
been drawn up on general principles, the class of injuries 
that are treated pensilly is gradually enlarged as public alarm 
happens to be excited in particular directions, but it is 
largely a matter of accident how the classification of crimes 
on one side and civil injuries on the other happens to stand 
at any particular time.’ 


^ See Mark'by, 'ElemenU of Law, chap, 
a, especially note 1, p.243;and Austin, 
Le^re XXVII. Between enmee and 
tin! iignrios the distinction, as it actu- 
ally eustfl, IS merely one of procedure (u 


stated by Austin, p. 618). Tbs -violation 
of light in one cose is proceeded 
^inst by the method of indictment, 
in the other by an ' action.’ The dis- 
tinction that in one case punishment is 
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204. According to tlie view here tahen, then, there is no 
^ect reference in punishment by the state, either retro- 
speetive or prospective, to moral good or evil. The state in 
Its judicial action does not look to the moral guilt of the 
criminal whom it punishes, or to the promotion of moral 
good by means of his punishment in him or others. It loots 
not to virtue and vice but to rights and wrongs. It looks 
back to the wrong done in the crime which it punishes; not 
however, in order to avenge it, but in order to the considera- 
tion of the sort of terror which needs to be associated with 
such ivrong-doing in order to the future maintenance of 
rights. If the character of the criminal comes into account 
at all, it can only be properly as an incident of this considera- 
tion. Thus punishment of crime is preventive in its object; 
not, however, preventive of any or every evil and by any 
and every means, but (according to its idea or as it should be) 
justly preventive of injusiicei preventive of interference with 
those powers of action and acquisition which it is for the 
general well-being that individuals should possess, and 
according to laws which allow those powers equally to all 
men. But in order effectually to attain its preventive object 
and to attain it justly, it shoi^d be reformatory. When the 
reformatory office of punishment is insisted on, the reference 
may ho, and from the judicial point of view must he, not to 
the moral good of the criminal as an ultimate end, but to 
his recoveiy from criminal habits as a means to that which 
is the proper and direct object of state-punishment, viz. the 
general protection of rights. The reformatory function of 
punishment is from this point of view an incident of its 
preventive function, ns regulated by the consideration of 
what is just to the criminal as well as to others. For the 


the object of tho pfoccss, in the othw 
redress, is introdneed in order to explain 
the difibreneo of procedure and to 
justify this distinction xesort is hod to 
the further distinction, that civil injury 
is considered to adbet the individual 
merely, crime to affect the state. But 
in fact the action for civil injury moy 
incidentally have a penal result (Austin, 
p and if it had not, mony viola- 

tions of right now treated os avil 
iniurioB TTonld have to ho treated as 
crimes. As an explanation therefora 
of tho distinction between crimes and 
iq'nries as it stands, it is not correct 


to say that for tho former punishment 
is sought, for tho latter merely r^ress. 
Nor for reasons already given is it true 
of any civil injnry to say that it affecta, or 
should he considoredas afiectiM, injured 
individuals merely. The only dishnc- 
taon of principle is that hotween nola- 
tions of rightwhiA call for punishment 
and those which do not; Md these 
only do not call for punishment in 
some form or other wMch aiase mlier 
from uncertainty as tothe right violated, 
or from inability to prevent the Viola- 
tion. 
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ftilfilment of this latter function, the great thing, as we have 
Been, is by the punishment of nn actual criminal to deter 
other possible criminals ; but for the same purpose, unless 
the actual criminal is to he put out of the way or locked up 
for life, it must be desirable to reform him so that he may 
not be dangerous in future. Now when it is asked why he 
should not be put out of the way, it must not be forgotten 
that among the rights which the state has to maintain are 
included rights of the criminal himself. These indeed are 
for the time suspended by his action in violation of rights, 
but founded as they are on the capaciiy for contributing to 
social good, they could only be held to be finally forfeited on 
the ground that this capacity was absolutely extinct. 

205. This consideration limits the kind of punishment 
which the state may justly inflict. It ought not in punish- 
ing to sacrifice unnecessarily to the maintenance of rights in 
general what might be called the reversionary rights of the 
criminal, rights which, if properly treated, he might ulti- 
mately become capable of exercising for the general good. 
Punishment therefore either by death or by perpetual im- 
prisonment is justifiable only on one of two grounds ; either 
that association of the extremest terror with certain actions 
is under certain conditions necessary to preserve the possi- 
hiUiy of a social life based on the observance of rights, or 
that the crime punished affords a presumption of a perma- 
nent incapacity for rights on the part of the criminal. The 
first justification may be pleaded for the executions of men 
concerned in treasonable outbreaks, or guilty of certain 
breaches of discipline in war (on the supposition that the 
war is necessary for the safely of the state and that such 
punishments are a necessary incident of war). Whether 
the capital punishment is really just in such cases must 
depend, not only on its necessity as an incident in the 
defence of a certain state, but on the question whether that 
state itself is fulfilling its function as a sustainer of true 
rights. Por the penalty of death for murder both justi- 
fications may be urged. It cannot be defended on any 
other ground, but it may be doubted whether the presump- 
tion of permanent incapacity for rights is one which in our 
ignorance we can ever be entitled to make. As to the other 
plea, the question is whether, with a proper police system 
and sufficient certainty of detection and conviction, the 
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association of tliis extremest terror with the mtirderer is 
necessary to the security of life. Where the death-pSty 
^“Justifiable, so must be that of really pemane^t 
imprisonincntj one as mndi as the other is an absolute 
deprivation of free social life, and of the possibilities of moral 
development which that life affords. The only justification 
tor a sentence of permanent imprisonment in a case where 
there would be none for capital punishment would be that, 
though inflicted as permanent, the imprisonment might be 
brought to an end in the eventof any sufficient proof appear- 
ing of the criminal’s amendment. But such proof could only 
be afforded if the imprisonment were so modified as to allow 
the prisoner a certain amount of liberty. 

206. If punishment then is to be jnst, in the sense that 
in its infliction due account is taken of all rights, including 
the suspended rights of the criminal himself, it must be, so 
far ns public safety allows, reformatory. It must tend to 
qualify the criminal for the resumption of rights. As re- 
formatory, however, punishment has for its direct object the 
qualification for the exercise of rights, and is only concerned 
with the moralisation of the criminal indirectly so far as it 
may result from the exercise of rights. But even where it 
cannot he reformatory in this sense, and over and above its 
reformatory function in coses where it has one, it has a 
moral end. Just because punishment by the state has for 
its direct object the maintenance of righfa, it has, like every 
other function of the state, indirectly a moral object, because 
true rights, according to our definition, are powers which it 
is for the general weU-being that the individual (or associa- 
tion) should possess, and that well-being is essentially a 
moral well-being. Ultimately, therefore, the just punish- 
ment of crime is for the moral good of the communily. It 
is also for the moral good of the criminal himself, unless— 
and this is a supposition which we ought not to make— he is 
beyond the reach of moral influences. Though not inflicted 
for that purpose, and though it would not the less have to 
be inflicted if no moral effect on the criminal could be ffis- 
cerned, it is morally the best thing that can happen to him. 
It is so, even if a true social necessity requires that he be 
punished with death. The fact that society is ohhged so to 
deal mth him affords the best chance of hrin|^g home to 
hto the anfi-sooW natee of Mb act. It i. true that the 
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last utterances of murderers generallj convey the impression 
that they consider themsdves interesting persons, quite sure 
of going to heaven; but these are probably conventional. 
At any rate if the solemn infliction of , punishment on behalf 
of human society, and TOthont any sign of vindictiveness, 
will not breed the shame which is the moral new biith, 
presumably nothing else within human reach will. 
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M. TBB BIGHT OF TEE STATE TO PBOMOTB 
MOBALITT. 

207. The right of the individual man as such to free 
life IS constantlj gaining on its negative side more general 
recognition. It is the basis of the growing scrupulosity in 
regard to punishments which are not reformatoiy, which 
put rights finally out of the reach of a criminal inRf■pg/^ of 
qualifying him for their renewed exercise. But the only 
rational foundation for the ascription of this right is the 
ascription of capacity for free contribution to social good. 
We treat this capacity in the man whose crime has given 
proof of its having been overcome by anti-social tendencies, 
ns yet giving him a title to a further chance of its develop- 
ment ; on the other hand, we act as if it conferred no titie 
on its possessors, before a crime has been committed, to 
be placed under conditions in which its realisation would 
be possible. Is this reasonable? Tet axe not all modem 
states so acting? Are they not allowing their ostensible 
members to grow up under conditions which render the 
development of social capacify practically impossible? Was 
it not more reasonable, as in the ancient states, to deny the 
right to life in the human subject as such, than to admit it 
under conditions which prevent the realisation of the capacity 
that forms the ground of its admission? This brings us to 
the fourth of the questions that arose * out of the assertion of 
the individual’s right to free life. What is the nature and 
extent of the individual’s claim to be enabled positively to 
realise that capaciiy for freely contributing to social good 
which is the foundation of his right to free life? 

208. In dealing with this question, it is important to 
bear in mind that the capacity we are considering is essen- 
tially a free or (what is the same) a moral capacity. It is 
• [Above, sec. 166.1 
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a capacit) , not for action determined by relation to a cert-un 
end, but foi action determined by a conception of the end to 
wlucli it IS relative Only tliua la it a foundation of lights 
The action of an animal oi plant may be made contributory 
to social good, but it is not therefoie a foundation of nghta 
on the part of an animal or plants because they are not 
affected by the conception of the go^ to which they contn 
bute A nght is a power of acting for hia own ends, — for 
what he conceives to be hia good, — secured to on individual 
by the commnnitj , on the supposition that its exercise con 
tributes to the good of the community But the exercise oi 
such a power cannot be so contributory, unless the indii idual, 
in acting for his own ends, is at least affected by the con 
ception of a good as common to himself with others The 
condition of mal mg the animal contributory to human good 
IS that we do not leave him free to determine the exercise of 
his powers, that we deteimme them for him, that we use 
him merely as an instrument, and this means that we do 
not, because we cannot, endow him with lights We cannot 
endow him with nghts because there is no conception of a 
good common to lum with ns which we can treat as a motive 
to him to do to us as he would have us do to him It is not 
indeed necessary to a capacitj for rights, as it is to true 
moral goodness, that mteiest in a good conceived as common 
to himself with others should he a man’s dominant motive 
It IS enough if that which he presents to himself from time 
to tune as his good, and w hioh accordingly determines his 
action, IS BO fai affected by consideration of the position in 
which he stinds to others, — of the way m which this or that 
possible action of his would affect them, and of what he 
would have to expect fiom them in return, — as to lesnlt 
liahituallj, without force or fear of force, m action not m- 
oompatible with conditions necessary to the pursuit of a 
common good on the port of others In othei woids, it is 
the presumption that a man m his general conise of conduct 
will of his own motion have respect to the common good, 
which entitles him to rights at the hands of the community 
The question of the moral value of the motive which may in 
dnee this respect — whether on unselfish interest in common 
good or the wish for personal pleasure and fear of personal 
pam — does not come mto the account at all An agent, 
mdeed, who could only he mdoced b\ fear of death oi bodilj 
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reqnh-emeiitH of fh^ 
7a not ^ a SQlgect of riglife, because this 

influence corid uercr te brought to hear on him so constandr, 
vnhl^r^ bis oivn life, as to secure the 

p blic safety. But a mans desire for pleasure tohims^^ll 
End aTeision from pain fo himself fhou?h dissociated from 
any desire for a higher object, for any object that is desired 
TC^use goM fOT others, may constitute a capacity for rights, 
If ms imagination of pleasure and pain is so far affected hr 
®jnipathy vnth the feeling of others abont him as to mat-a 
him^ ind^pendentlT of force or fear of ptmislunen^ oT)H 3 :vant 
of established rights. In such a case the fear of punish- 
ment may be needed to neutralise anti-soeial impulses under 
circumstances of special temptation, hut by itself it corid 
nerer be a sufficiently uniform motive to qualify a rngn^ in 
the absence of more spontaneously social feelings, for the 
life of a free citizen. The gnaliflcation for such a life is a 
spontaueous habit of acting -with reference to a comuioa 
good, Trheiher that habit be founded on an imagination of 
pleasures and pains or on a conception of vrhat ought to he. 
lu either case the habit implies at least an unders tanding 
that there is such a thing as a common good, and a regu- 
lation of egoistic hopes and fears, if not an inducing of 
more * disinterested * motiTes, in consequence of that trader- 
standing. 

209. The capacity for rights, then, being a capacity for 
spontaneons action regriated by a conception of a common 
eood, rither so regulated through an interest which flows 
directly from that conception, or through hopes and fears 
which are affected hy it through more complex channels of 
habit and association, is a capacity which cannot be generated 
—which on the contrary is neutralised — ^bj any infl uen ces 
that interfere with the spontaneons action of social intere^. 
2sow any direct enibrcement of the outward conduct, which 
ought to flow from social interests, hy means of threaten^ 
penalties — and a law requiring such conduct nec^siriy 
implies penalties for disobedience to it— does interfere wi^ 
the spontaneous action of those interests, and conse^entlj 
ch<^ks the growth of the capacity which is the condifaon oi 

the beneficial exercise of rights. For this rea^nttee-ec^ 

action of the state, Le. tne community as acting tbraagh.^ 
for'the promotion of habits of true dtizenship, seems ncces- 
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Baiilj to be confined to the removal of obstacles. Under this 
h Affd) however, there may and should be included mndi 
that most states have hitherto neglected, and much that at 
first sight may have the appearance of an enforcement of 
moral duties, e.g. the requirement that parents have their 
children taught the elementary arts. To educate one’s 
children is no doubt a moral duty, and it is not one of those 
duties, like that of paying debts, of wbich the neglect directly 
interferes with the rights of someone else. It might seem, 
therefore, to be a duty with which positive law should have 
nothing to do, any more than with the duty of striving after 
a noble life. On the other hand, the neglect of it does tend 
to prevent the growth of the capacity for beneficiallj eser- 
cising rights on the part of those whose edncation is neg- 
lected, and it is on this accounl^ not as a pnrely moral dutg 
on the part of a parent, hut as Uxe prevention of a hindrance 
to the capacity for rights on the part of children, that edu- 
cation should be enforced by the state. It may be objected, 
indeed, that in enforcing it we are departing in regard to the 
parents from the principle above laid down; that we are in- 
terfering with the spontaneons action of social interests, 
thongh we are doing so with a view to promoting this spon- 
taneous action in another generation. But the answer to 
this objection is, that a law of compulsory edncation, if the 
preferences, ecclesiastical or otherwise, of those parents 
who show any pratical sense of their responsibility are duly 
respected, is from the beginning only felt as compnlsion by 
those in whom, so far as this social function is concerned, 
there is no spontaneity to be interfered with ; and that in the 
second generation, though the law with its penal sanctions 
still continues, it is not felt as a law, as an enforcement of 
action by penalties, at all. 

210. On the same principle the freedom of contract onght 
probably to be more restricted in certain directions than is 
at present the case. The freedom to do as they like on 
the part of one set of men may involve the ultimate dis- 
qualification of many others, or of a succeeding generation, 
for the^ exercise of rights. This applies most obvionsly to 
such^ kinds of contract or tiaffic as affect the health and 
housing of the people, the growth of population relatively to 
the means of subsistence, and the accumulation or distii-- 
bution of landed property. In the hnrrv./>f removing tHow 
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restraints on free dealing between man and man, wliicb liave 
arisen partly perliaps from some confused idea of maintaining 
morality, but mucb more from the power of class-interests, 
we have been apt to take too narrow a view of the range of 
persons — not one generation merely, but succeeding gene* 
rations — whose freedom ought to be taken into account, and 
of the conditions necessary to their freedom (‘freedom’ here 
meaning their qualification for the exercise of rights). Hence 
the massing of population without regard to conditions of 
health ; unrestrained traffic in deleterious commodities; un* 
limited upgrowth of the class of hired labourers in particular 
industries which circumstances have suddenly stimulated, 
without any provision against the danger of on impoverished 
proletariate in folloiving generations. Meanwhile, under 
pretence of allowing freedom of bequest and settlement, a 
system has grown up which prevents the landlords of each 
generation from being free either in the government of their 
families or in the disposal of their land, and aggravates the 
tendency to crowd into towns, as well as the difficulties of 
providing healthy house-room, by keeping land in a few 
hands. It would he out of place here to consider in detafl 
the remedies for these evils, or to discuss the question how 
far it is well to trust to the initiative of the state or ol 
individuals iu dealing with them. It is enough to point out 
the directions in which ihe state may remove obstacles to 
the realisation of the capacity for beneficial exercise of 
rights, without defeating its own object by vitiating the 
sponieneouB character of that capacity. 



IT. THE BIGHT OF THE STATE IN BEGABH TO 
PBOPEBTY. 

211. We have now considered the ground of the right to 
free life, and what is the justification, if any, for the apparent 
disregard of thatright, (a) in war, in the infliction of punish- 
ment. We have also dealt •mth the question of the general 
office of the state in regard to the development of that 
capaciiy in individuals which is the foundation of the right, 
pointing out on the one hand the necessary limitation of its 
office in this respect, on the other hand the direotionB in 
which it may remove obstacles to that development. We 
have next to consider the rationale of the rights of properly. 

In discussions on the ‘ origin of property * two questions 
are apt to be mixed up which, though connected, ought to 
be kept distinct. One is the question how men have come 
to appropriate; the other the question how the idea of right 
has come to be associated with their appropriations. As the 
term ‘property’ not only implies a permanent possession of 
something, or a possession which can only be givenjip with 
the good will~of the possessor, hut also a poss essio n recog- 
nised as a right, on inquiiy-into the 'origin of properly must 
involve both these questions, hut it is not the less important 
that the distinction between them should be observed. Each 
of them again has both its analytical and its historical side. 
In regard to the first question it is imp orta nt to learn all 
that can be learnt as to the Mn d of t hingB_that-were_ first, 
and afterwards atjuccessive period, appropriated; as to the 
mode in which, and thc/sort of persons or societies by whom, 
they^were appr opria ted. This is an historical inquiry. Eut 
it carmot take the place of a metaphysical or psychological 
analysis of the conditions on the part of the appropiiating 
sulgect implied in the fact that he does such a tiling as 
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^ ^ question, it is 

impoj^tomrejtig^J^^^ tffe foims in' wS the 

recoiiised; the 

parties, whether mdmduals or societies; to whom the right 
has been allowed ; and the sort of objects, capable of appro- 
priation, to which it has been considered to extend. But 
neither can these inquiries help us to understand, in the 
absence of a metaphysical or moral analysis, either what is 
implied in the ascription of a right to certain appropriations, 
or why there should be a right to them. 

212. "Wie have then two questions, as above stated, each 
requiring two different methods of treatment. But neither 
have the questions themselves, nor the different methods of 
dealing with them, been duly distinguished. 

It is owing to confusion between them that the right of 
property in things has been supposed to orig^ate in the 
first occupancy of them. This supposition, in truth, merely 
disguises the identical proposition that in order to property 
there must to begin with have been some appropriation. 
Tlio truism that there could be no property in anything 
whiclf~had-iiot-been at “some- time and In some" maimer 
appropriated; tells us notbing as to bow dr why the propeity 
in it, as a right, came to be recognised, or why„tbat right 
should be recognised. But owing to the confusion between 
the origin of appropriation and the origin of property as a 
right, an identical proposition as to the beginning of appro- 
priation seemed to he on instructive statement as to the 
basis of the rights of property. Of la te, in a revulsion from 
theories founded on identical pro]^sitionB, ‘hi8tqri^l*_^ 
quirics into the ‘ origin of property ’ have come into vogue. 
The right method of dealing with the question has been 
taken to lie in on investigation of the earliest forms in 
which properly has existed. 'But such investigation, however 
\alaable in itself, leaves untouched the questions, (1) what 
it is in the nature of men that makes it possible for them, 
and moves them, to appropriates (2) why it is that ^ey 
conceive of themselves and each other ns having a light 
in their appropriations; (3) on what ground this concep- 
tion is treated os a moral anthority^— as one that should be 

Appropriation is an exprtssion of will ; of the 
individuii’s effort to give reality to aWeption of his own 
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good; of Ws consciousness of a possible self-satisfaction as 
an object to be attained. Jt is different from mere provision 
to supply a future want. Such provision appears to be made 
by certain animals, e.g. ants. It can scarcely be made under 
the influence of the imagination of pain incidental to future 
want derived from previous experience, for the ant lays up 
for the winter though it has not previously lived through the 
winter. It may be suggested tluit it does so from inherited 
habit, but that tbia habit has originally arisen from an ex- 
perience of pain on the part of ants in the past. Whether 
this is the true account of the matter we have not, I thinh, 
— ^perhaps from the nature of the ease we cannot have — the 
means of deciding. We conceal our ignorance by saying 
that the ant acts instinctively, which is in effect a merelj 
negative statement, that the ant is not moved to make pro- 
vision for winter either by imagination of the pain which 
will be felt in winter if it does not, or by Imowledge (con- 
ception of the fact) that such pain will be felt. In fact, we 
know nothing of the action of the ant fr'om the inside, or 
as an expression of consciousness. If we are not entitled 
to deny dogmatically that it expresses consciousness at 
all, neither are we entitled to say that it does express con- 
sciousness, still less what consciousness it expresses. On 
the other hand we are able to interpret the acts of ourselves, 
and of those with whom we can communicate by means of 
signs to which we and they attach the same meaning' as ex- 
piessions of consciousness of a certain kind, and thus by 
reflective analysis to assure ourselves that acts of appropria- 
tion in particular express a will of the kind stated; that 
they are not merely a passing employment of such materials 
as can be laid hands on to satisfy this or that want, present 
or future, felt or imagined, but reflect the consciousness of a 
subject which distinguishes itself from its wants; which 
presents itself to itself as stall there and demanding satis- 
faction when this or that want, or any number of wants, 
have been satisfied ; which thus not merely uses a thing to 
fill a want, and in so doing at once destroys the thing and 
for the time removes the wanf^ but says to itseli^ * This shall 
be mine to do as I like with, to satisfy my wants and 
express my emotions as they arise.’ 

214. ^ One condition of the existence of property, then, is 
appropi’iatipn, and that implies the conception of himself on 
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Bernal to hbtaailjmemba,. These 

fnshionea, ceaeeto be eatemel ae they werfbrfore Cf 

beMa.o a sort of eateneion of the .aaa^ ^e,tr;,„£S 

^jatne t^ugh „l,i^ 1,5 

Bj^ote edition Met he foWned in order to 

conrtta^fc „£ flTe-HOTrfli^o SJ-priSiave 

sort. ThiB IS the recognition hy others of a man’s appropna- 
tiOM as something which they wiU treat as^his, noftheirs. 
and the guarantee to him of his appropriations by’meanTof 
that recognition. What then is the ground of the recog- 
nition? The writers of the seventeenth and eighteenth 
centuries, who discussed the hasis of the rights of properly, 
took it for granted, and in so doing begged the question! 
Grotius makes the right of properiy.rest on contract, but 
clearly until there is a recognised * meum ’ and ‘tuSf’ there 
can be no contract. Contract presupposes properly. The 
property in a particular thing may be derived from a con- 
tract through which it has been obtained in exchange for 
another thing or for some service rendered, but that 
implies that it was previously the properly of another, and 
that the person obtaining it had a property in something 
else, if only in the labour of his hands, which he could ex- 
change for it. * Hobbe s is so far more logical that he does 


' Grotins, De Jure, ele. Book n, 
chivp. li. § 6. 'Siroul diedmas qnomodo 
rps ID proprictotom irorint . . . pacto 
qiiodam nut espresso, nt per dirisioDcni, 
But tacito, ut per oeenpationem ; simul 
atqno ouim coiumnuio displicuit, ncc 
.nstitntn cst dhisio, eensori dtket inter 
omnes conrcni<>>ro ^nt, quod qnisqne 
occupasset, id proprtnm linbcrot.' But 
ho supposes n previous process bp 
vhich things had been appropriated 
(§ 4),oiriDgto the necessity of spending 
labour on them in order to satisqr 
dc<tirc for a more tefinod kind of living 
than could bo supplied by spontencous 
products of tho earth. ‘Hino discimus 
quas fuont causa, ob qnam a prirawva 
communiono romm primo mohiliam, 
dcindo ct immobilium discfssum 
nimirum quod non contonti homines 
vesci sponte natiB,_ant*a babitoro . . . 
nt« genus oxquisitins dclcgisscnt, in- 
dnstna opus fuit, qunm singuli zebus 


singdis adbiborent.' . . . The *coni- 
munio remm,’ thus deputed from vhen 
labour camo to bo azponded on things, 
Grotins bad previously described (§1) 
ns a state of things in irhich eve^one 
bad a right to irbatever ho conld lay 
hands on. ‘ Eront omnia communia ef 
indivisa omnibus, velnti unnm cnnctis 
patrimonium ossot. Hinc fsetnm ut 
statim quisqno hominnm ad snos usus 
arripero posset qnod vellet, ot qiim 
consumi poterant consumero, sc tolis 
usus universalis juris erot turn vice 
proprietatis. Nnm quod qnisqne sic 
ompnorat, id si eripore altar nisi per 
i^nriom non potornt.’ Hero then a 
tSiual right of property, though not 
EO^Ued, seems to bo supposed in tiro 
forms previous to tho establishment of 
vrhrtt Grotius calls tho right of prp- 
portlv by contract. There is (1) a right 
of ^oporty in irhat each can ‘take 
to hi^ use and consume’ out of the 
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not derive property from contract, Imt treate jiopert^and 
va^djty of covenants’ as co-ordinately dependent on 
the existenc e of a sove reign power ofjiOinTmlsion.* But his 
account oT this, as of all other forms of right, is open to the 
objection (before dwelt on) th at if the sovereig n jow^s 
merely a strongest force it cannot be a source of rights ; and 
that if it is other than this, if it isja r^r^entarive and 
maintainer of rights, its existence presupposes rights, which 
lemain to be acoounted_for. As previously shown, Hobbes, 
n hiie professing to make all rights dependent on the sove- 
reign power, presupposes rights in his account of the insti- 
tution of this power. The validity of contracts * begins not 
but with its institution,’ yet its oivn right is derived from an 
irrevocable contract of all with all in which each devolves his 
* persona,’ the body of his rights, upon it. Without pressing 
his particular forms of expression unfairly against him, it is 
clear that he could not leally succeed in thinking of rights 
as derived simply from supreme force; that he could not 
associate the idea of absolute right with the sovereign with- 
out supposing prior rights which it was made the business 
of the soveieign to enforce, and in particular such a recog- 
nised distinction between ‘ meum ’ and ‘ tuum ’ as is neces- 
sary to a covenant. Nor when we have dropped Hobbes* 
notion of government or law-making power, os having origi- 
nated in a covenant of all with all, shall we succeed any 
better in deriving rights of property, any more than other 
rights, from law or a sovereign which makes law, unless we 
regard the law or sovereign as the organ or sustainer of a 


MTf matenal enpphed by nature, (2) 
a further right oi each man in that on 
which he has expended lahonr Grotiua 
does not indeed expressly call this a 
right, but if there is a right, os he says 
there is, on the part of each man to 
that which he is able ■ ad euos ampere 
QBiis,’much more nnst there bo a right 
to that which he has not only tahen 
but fashioned by his l&bonr On the 
nature and rationale of this right 
Grotius throws no light, but it is 
clearly presupposed ly that tight of 
VTopaty wbi^ he supposes to be 
dented from contract, ana must be re 
cognised before any such contract could 
be possible 

' ‘There is annexed to the sore 
leignly the whole power of yi^scnbing 


the rules whereby ovety man mayhoow 
what goods he may enjoy and what ac- 
tions he may do without being molested 
by any of bis fellow subjects and this 
IS It men call propriety. Tor before 
constitution of sovereign power all men 
had right to all things, which neces- 
sarily causeth war , and therefore this 
propriety, being necessary to peace, 
and d^ending on sotareign power, is 
the act of that power in order to the 
public peace.’ {Leviathan, pt. H, chap 
xviu) * The nature of justice consistoth 
in beeping of rahd corenants, but the 
Tolidi^ of eorenants begins not but 
with the constitution of a civil power, 
snfScient to compel men to keep them , 
and thenitiE also that propriety begins ' 
(ibid, chap XV.) 
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general social recognition of certain powers, as powers which 
should be exercised. 

215. Loclce' treats property — ^fairly enough so long ua 
only its simplest forms are in question — as derived from 
labour. By the same law of nature and reason by which a 
man has property in his own person,^ ^the labour of hia 
body and the work of his hand are properly hia ^ too. Now 
that the right to free life, which we have already dwelt on, 
Carnes with it a certain right to propeiiy, to a certain 
permanent apparatus beyond the bodily organs, for the 
maintenance and expression of that life, is quite true. Bui 
apart from the difficulty of tracing some kinds of properiy, 
in which men are in fact held to have a right, to the labour 
of anyone, even of someone from whom it has been derived 
by inheritance or bequest (a difficulty to be considered 
presently), to say that it is a *law of nature and reason* 
that a man should have a property in the work of his hands 
is no more than saying that that on which a man has im- 
pressed his labour is recognised by others as something 
which should be his, just as he himself is recognised by 
them as one that should be his own master. The ground 
of the recognition is the same in both cases, and it is 
Locke’s merit to have pointed this out; but what the ground 
is he does not consider, shelving the question by appealing 
to n. law of nature and reason. 

^ 216. The ground of the right to free life, the reason why 

I / a man is secured in the free exercise of his powers through 
* recognition of that exercise by others as something that 
should be, lay, as we saw, in the conception on the part of 
everyone who concedes the right to others and to whom it 
is conceded, of an identity of good for himself and others. 
It is only as within a society, as a relation between its 
members, though the kdciety Tie that of all men, tlm*^ there 
can be such a thing as a right ; and the right to free life 
the common will of the society, in the sense that 
each member of the society within which the right subsists 
contributes to satisfy the others in seeking to satisfy him- 
self, and that each is aware that the other does so ; whence 
there results a common interest in the free play of the powers 
of all. ‘'And just as the recognised interest of a society con- 

* Civil Government, chap. r. The Fox Bontae’e ii/e o/ toL ii. pp. 
molt important passages axe quoted in 171 and 172. 
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Btitutes for eact member of it the right to free life, jtist as it 
mnlfPB each conceive of such, life on the part of himseK and 
his neighbour as what should be, and thus forms the basis 
of a restraining custom ■which secures it for each, so it con- 
stitutes the right to the instruments of such life, mating 
each regard the possession of them by the other as for the 
common good, and thus through the medium first of custom, 
then of law, securing them to eachA 

217. Thus the doctrine that the foundation of the right 
of property lies in the will, that property is ‘realised will,’ is 
true'enbugF if wF attach a certain meaning to ‘will’; if we 
understand by it, not the momentary spring of au^-^ and every 
spontaneous action, but a constant> principle, operative in all 
men qualified for any form of society, however frequently 
overborne by passing impulses, in virtue of which each seeks 
to give reaUiy to the conception of a well-being which he 
necessarily regards as common to himself with others. (^A 
wUl of this kind explains at once the effort to appropriate, 
and the restraint placed on each in his appropriations by a 
customary recognition of the interest which each has in the 
success of the like effort on the port of the other members 
of a society with which he shares a common well-being. 
This customary recognition, founded on a moral or rational 
will, requires indeed to be represented by some adequate 
force before it can result in a real maintenance of the rights 
of property.^ The wild beast in man will not other-wise yield 
obedience td the rational -will. And from the operation of 
this compulsive force, very imperfectly controlled by the 
moral tendencies which need its co-operation, — ^in other 
words from the historical incidents of conquest and govern- 
ment, — ^there result many characteristics of the institution 
of property, as it actually exists, which cannot be derived 
from the spiritual principle which we hare assigned as its 
foundation. Still, -without that principle it could not have 
come into existence, nor would it have any moral justification 
at all. 

218. It accords -with the account given of this principle 
that the right of property, like every other form of right, 
should &st appear within societies founded on kinship, 
these being naturally the societies -within which the restrain- 
ing conception of a common well-being is first operative. 
We are apt indeed to think of tlie state of things in which 
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the memheTB of a family or clan hold land and stock in 
common, as the antithesis of one in which rights of property 

of society in wHch the 
fruit of his labour is secured to the individual by the society, 
under tbo influence of the conception of a common well- 
eing. The characteristic of primitive communities is not 
the absence of distinction between ‘meum’ and ‘tuum,* 
without which no society of intdligent as opposed to in- 
stinctive agents would be possible at all, but the common 
possession of certain materials, in particular land, on which 
labour moy be expended. It is the same common interest 
which pi'cvcnts the separate appropriation of these materials, 
and which secures the individual in the enjoyment and use 
of that which his labour can extract from them. 

219. From the moral point of view, however, the clan- 
system is defective, because under it the restraint imposed 
upon the individual by his membership of a society is nol^ 
and bos not the opportunity of becoming, a self-imposed 
restraint, a free obedience, to which, though the altemalive 
course is left open to him, the individual submits, because 
he conceives it os his true good. The area within which he 
can shape his own circumstances is not sufidoient to allow of 
the opposite possibilities of right and wrong being presented 
to him, and thus of his learning to love right for its own 
sake. And the other side of this moral tutelage of the 
individual, this withholding from him of the opportunii^’^ of 
being freely determined by recognition of his moral relations, 
is the confinement of those relations themselves, which under 
the clan-system have no actual existence except as between 
members of the same clan. A necessary condition at once 
of the growth of a free morality, i.e. a certain behaviour of 
men determined by an understanding of moral relations and 
by the value which they set on them as understood, and of 
the conception of those relations as relations between all 
men, is that free play should he given to every man’s powers 
of appropriation. Moral freedom is not the same thing as a 
control over the outward circumstances and appliances of life. 
It is the end to which such control is a generally necess^y 
means, and which gives it its value. In order to ohtam this 
control, men must cease to be limited in their activitiM by 
the customs of the clan. The range of their appropriations 
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mnst be extended; they must include more of the permanent 
material on Tvhich labour may be expended, and not merely 
the passing products of labour spent on unappropriated 
material; and they must be at once secured and controlled 
in it by the good-\ 7 ill, by the sense of common interest, of a 
wider society, of a society to which any and every one may 
belong who observe its conditions, and not merely those 
of a particular parentage; in other words by the law, written 
or unwritten, of a free state. 

220. It is too long a business here to attempt an account 
of the process by which the organisation of rights in the 
state has superseded that of the clan, and at the same time 
the restriction of the powers of appropriation implied in the 
latter has been removed. It is important to observe, how- 
ever, that this process has by no means contributed nn- 
mixedly to the end to which, from the moral point of view, 
it sho^d have contributed. That end is at once the 
emandpation of the individual from all restrictions upon the 
free moral life, and his provision with means for it. But 
the actual result of the devdopment of rights of property 
in Europe, as part of its genm^ political development, has 
BO far been a state of things in which all indeed may have 
properly, but great numbers in fact cannot have it in that 
sense in which alone it is of value, viz. as a permanent 
apparatus for carrying out a plan of life, for expressing ideas 
of what is beantifnl, or giving effect to benevolent wishes. 
In the eye of the law they have rights of appropriation, but 
in feiCt they have not the chance of provi^ng means for a 
free moral life, of developing and giving reality or expres- 
sion to a good will, an interest in social well-being. A tniiTi 
who possesses nothing but his powere of labour and who 
has to sell these to a capitalist for hare daily maintenance, 
might ^ well, in respect of the ethical purposes which the 
possession of properiy should serve, he denied rights of 
pmperiy altogether. Is the existence of so many men in 
^s position, and the apparent liabiHiy of many more to be 
brought to it by a general fall of wages, if increase of popu- 
Jabm goes along with decrease in the productiveness of the 
ear^, a nMesaary result of the emancipation of the indivi- 
dn^ and the free play given to powers of appropriation P or 
m It an evil incident, which may yet be remedied, of that' 
histoncal process by which the development of the 
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property bag been brought about, but in,vhich the agents 

coi^ditions of property, as it actuoUy exists, are at variance 
with property according to its idea or as it sbonM be. The 
rationale of property, as we have seen, is that eveiyone 
should be secured by society in the power of getting and 
keeping the means of realising a will, which in possibility 
is a will directed to social good. Whether anyone’s will is 
actually and positively so directed, does not affect his claim 
to the power. ^ This power should be secured to the indivi. 
dual irrespectively of the use which he actually makes of it, 
so long as he does not use it in a way that interferes with 
the exercise of like power by another, on the ground that its 
uncontrolled exercise is the condition of attainment by man 
of that free morality which is his highest good. It is not 
then a valid objection to the manner in which properly is 
possessed among us, that its holders constantly use it in a 
way demoralising to themselves and others, any more than 
such misuse of any other liberties is an objection to securing 
men in their possession. Only then is property held in a 
way inconsistent with its idea, and which should, if possible, 
be got rid of, when the possession of property by one man 
interferes with the possession of property by another; when 
one set of men are secured in the power of getting and 
keeping the means of realising their will, in such a way that 
others are practically denied the power. In that case it 
may truly be said that * properly is theft.’ The rationale 
of properly, in short, requires that everyone who will con- 
form to the positive condition of possessing it, viz. labour, 
and the negative condition, viz. respect for it as possessed 
bj' otiiers, sbould, so far as social arrangements can make him 
BO, be a possessor of property himself, and of such properly 
as wiU at least enable him to develope a sense of responsi- 
bility, ns distinct from mere property in the immediate 
necessaries of life. ) , i 

222. But then the question arises, whether the rationale 
of property, as thus stated, is not inconsistent with the 
unchecked freedom of appropriation, or freedom of appro- 
priation checked only by the requirement that thing 
appropriated shall not have previously been appropriated by 
another. Is the requirement that every honest man shoiUd 
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be a propnetor to tbe extent stated, compatible writh any 
gieat mequahties of possession P In order to give effect to 
it, must we not remove those two great sources of the 
mequahfy of foi tunes, (1) freedom of bequest, and the 
other arrangements by which the profits of the labour of 
several geneiations are accumulated on persons who do not 
labour at all, (2) freedom of trade, of buying m the 
cheapest market and selling in the. dearest, by which accu- 
mulated piofits of labour become suddenly multiplied m 
the lin-Ttda of a particular propnetor? Now dearly, if an 
mequality of fortunes, of the 1 md which natuially aiises 
from the admission of these two forms of freedom, neoes- 
Bonly results m the existence of a proletariate, practically 
excluded fitom such ownership as is needed to moralise a 
man, there would be a contiadiction between our theory of 
the right of property and the actual consequence of admit- 
ting the right according to the theorj , for the theory 
logically necessitates freedom both in trading and m the 
disposition of hiB property by the owner, so long as he does 
not mteifere with the like freedom on the pait of others, 
and in other ways as well ita realisation implies inequality 
223 Once admit as the idea of property that natuie 
should he progressively adapted to the service of man bj a 
process m which eadi, while working freely or foi himself, 
1 e as determmed hy a conception of his own good, at the 
same tame contributes to the social good, and it will follow 
that property must he unequal If we leave a man fiee to 
realise the conception of a possible well being, it is iiupos 
Bible to limit the effect upon him of his desire to provide for 
his future well being, as including that of the peisons in 
whom he is luteiested, or the success with which at the 
promptmg of that desire he turns resomces of nature to 
account Considered as lepiesenting the conquest of nature 
by the effort of free and variously gifted mdividuals, property 
must he unequal and no less must it be so if considered as 
a means hy which individuals fiilfil social functions As we 
may learn from Aristotle, those functions are various and 
the means required for their fulfilment are various The 
aitist and man of letters require diffeieut equipment and 
apparatus from the tiller of land and the smith 
then ^6 various apparatus needed for various functions 
must be provided foi mdmduals by society, which would 
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imply a complete regulation of life incompatible witttb^t 

same principle. It is a condition of the more complete 
adapfcition of nature to the service of man by the free effort 
of individuals. *To buy in the cheapest and sell in the dear- 
est market * is a phrase which may no doubt be used to cover 
objectionable transactions, in which advantage is taken of 
the position of sellers who from circumstances are not 
properlj* free to make a bargain. It is so employed when 
the cheapness of buying arises from the presence of labourers 
who have no alternative but to work for ‘starvation wages.’ 
But in itself it merely describes transactions in which com- 
modities are bought where they are of least use and sold 
where they are of most use. The trader who profits by the 
transaction is profiting by what is at the same time a contri- 
bution to social well-being. 

In regard to the freedom which a man should be allowed 
in disposing of his property by will or gift, the question is 
not so simple. The same principle which forbids us to limit 
the degree to which a man may provide for his future, forbids 
us to limit the degree to which he may provide for his children, 
these being included in his forecast of his future. It follows 
that the amount wliich cluldreu may inherit may not rightly 
be limited ; and in this way inequalities of property, and accu- 
mulations of it to which possessors have contributed nothing 
by tbeir own labour, must arise. Of course the possessor 
of an estate, who has contributed nothing by his own labour 
to its acquisition, may yet by his labour contribute largely 
to the social good, and a well-organised state will in various 
ways elicit such labour from possessors of inherited wealth. 
Nor will it trust merely to encouraging the voluntary fulfil- 
ment of social functions, but will by tsixation make sore ^ of 
some positive return for the security which it gives to m- 
herited wealth. But while the mere permission of inherit- 
ance, which seems implied in the permission to a man to 
nrovide unlimitedly for his future, will lead to accumulations 
of wealth, on the other hand, if the inheritance is to be 
equal among all children, ahd, failing children, is *<> pMS to 
the next of kin, the accumnlktion ivSl be checked. It is not 
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therefore the right of inheritance, but the right of bequest, 
that IS moat likely to lead to accumulation of wealth, aud 
tlint has most seuously bean questioned by those who hold 
that universal ownership is a condition of moral well being 
Is a proprietor to be allowed to dispose of his property as he 
hkes among his children (or, if he has none, among others), 
TTialnng one vcry rich as compared with the others, or is he 
to he checked by a law requiring approximately equal in- 
heritance P 

226 As to this, consider that on the same principle on 
which we hold that a man should be allowed to accumulate 
as he best can for his children, he should hare discretion in 
distributmg among his children He should be allowed 
to accumulate, because m so doing he at once expi esses and 
developes the sense of family lesponsibility, which naturally 
breeds a recognition of duties in many olher directions 
But if the sense of family responsibility is to have free play, 
the man must have due control over his family, and this he 
can scarcely have if all his children as a matter of necessity 
inhmt equally, howevei undutiful or idle oi extravagant they 
may be For this leason the true theory of property would 
seem to favour freedom of bequest, at auy rate m regard to 
wealth generalxy There may be special reasons, to be 
considered presently, for huutmg it in regard to land But 
as a general lule, the father of a family, if left to himself 
and not biassed by any special institutions of his country, is 
most likely to make that distribution among his children 
which IS most for the public good If family pnde moves 
him to endow one son more largely than the rest, in order to 
maintain the honoui of his name, family affection will keep 
this tendency withm hmits in the interest of the other 
children, unless the institutions of his country favour the 
one tendency as agamst the other And this they will do 
if they maintain great dignities, e g peerages, of which the 
possession of large hereditary wealth is virtually the con- 
dition, and if they make it easy, when the other sons have 
been impoverished for the sake of endowing the eldest, to 
maintain the foimer at the public expense by means of 
appomtments in the church or state 

It must he home in mind, furtlier, that the freedom of 
bequest which is to be justified on the above principles 
must not be one which limits that freedom m a subsequent 
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generation. It must therefore be distinguished from tha 
power of settlement allowed by English law and constautlv 

exej ciscd in dealmg with landedestate; for this power, as cxer. 

cised by the landowning head of a family in one generation 
prevents the succeeding head of the family from being free 
to rnnhe what disposition he thinks best among his children 
and ties up the succession to the estate to his eldest son. The 
practice of settlement in England, in short, as applied to 
landed estate, cancels the freedom of bequest in the case of 
most landowners and neutralises all the dispersive tendency 
of family affection, while it maintains in full force all the 
accumulative tendency of family pride. This, however, is 
no essential incident of a system in which the rights of indi- 
vidual ownership are fully developed, but just the contrary. 
/ 226. The question then remains, whether the full develop- 
ment of those rights, as including that of unlimited accumu- 
lation of wealth by the individual and of complete freedom 
of bequest on his part, necessarily carries with it the ex- 
istence of a proletariate, nominal owners of their powers of 
labour, but in fact obh'gcd to sell these on such terms that 
they arc owners of nothing beyond what is necessary from 
day to day for the support of life, and may at any time lose 
even that, so that, os regards the moral frmetious of pro- 
perty, they may be held to he not proprietors at all ; or 
whether the existence of such a class is due to causes only 
accidentally connected with the development of rights of 
individual property. 

We must bear in mind (1) that the increased wealth of 
one man does not naturally mean the diminished wealth of 
another. We must not think of wealth ns a given stock of 
commodities of which a larger share cannot fall to one with- 
out taking from the share that falls to another, wealth 
of the world is constantly increasing in proportion as the 
constant production of new wealth by labour exceeds the 
constant consumption of what is already produced. There 
is no natural limit to its increase except such as arises from 
the fact that the supply of the food necessary to sustom 
labour becomes more difficult as more comes to be required 
owing to the increase in the number of labourers, and froin 
the possible ultimate exhaustion of the raw materials of 
lahourin the world. Therefore in the accumulation of wealth, 
so >ar as it arises firom the saving by anyone of the products 
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of Mb labour, from Ms bequest of tiiis capital to another who 
farther adds to it by saving some of the profit which the 
capital yields, as employed in the payment for labour or m 
tiade either by the capitalist himself or someone to whom he 
lends it, and from the continuation of this process through 
generations, there is nothing which tends to lessen for any- 
one else the possibilities of ownership. On the contraiy, 
supposing trade and labour to he free, wealth must be con- 
stantly distributed throughout the process in the shape of 
wages to labourers and of profifa to those who mediate in the 
business of exchange. 

227. It is true that the accumulation of capital naturally 
leads to the employment of large masses of hired labourers. 
But there is nofliing in the nature of the case to keep these 
labourers in the condition of living from hand to mouth, to 
exclude them from that education of the sense of responsi- 
bility which depends on the possibility of permanent owner- 
ship. There is nothing in the fact that their labour is 
hired in great masses by great capitalists to prevent them 
from being on a small scale capitalists themselves. In their 
position they have not indeed the same stimnlus to saving, 
or the same constant opening for the investment of savings, 
as a man who is a{>Tovpy6si but their combination in 
work gives them every opportunity, if they have the needful 
education and self-discipline, for forming societies for the 
investment of savings. In fact, as we know, in the well-paid 
industries of England the better sort of labourers do become 
capitalists, to the extent often of owning tbeir bouses aud a 
good deal of furniture, of having an interest in stores, g-nd 
of belonging to benefit-societies through which they winlrA 
provision for the future. It is not then to the accumulation 
of capital, but to the condition, due to antecedent circum- 
stances unconnected with that accnmnlation, of the men 
with whom the capitalist deals and whose labour he buys 
on Jthf cheapest terms, that we must ascribe the multiplica- 
tion in recent times of an impoverisbed and reckless prole- 
tariate. 

228. It is difficult to summarise the infinences to which 
is due the fact that in all tiie chief seats of population in 
Europe the labonr-market is constantly thronged with men 
who are too badly reared and fed to be efficient labourers | 

Q 
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competition for employ- 
ment ivilh eacli other, have to seU their labour very chLo- 
TniJSr tlie “eans to save, and whose^tanda^d 

of living and social expectation is so low that, if they have 
the opportunity of saving, they do not use it, and keep 
bringing children into the world at a rate which perpetuates 
the evil. It IS certain, hdwever, that these influences have 

^^ccessaiy connection with the maintenance of the right 
of individual properly and consequent unlimited accumula- 
tion of capital, though they no doubt are connected with 
that idgimo offeree and conquest by which existing govern- 
ments have been established, — governments which do not 
indeed cieate the rights of individual property, any more 
than other rights, but which serve to maintain them. It 
must always be borne in mind that the appropriation of land 
by individuals has in most countries — probably in all where 
it approaches completeness — ^been originally effected, not 
by the expenditure of labour or the results of labour on 
the land, but by force. The original landlords have been 
conquerors. 

220. Tin's has affected the condition of the industrial 
classes in at least two way's : (1) When the application of 
nccuraulaled capital to any work in the way of mining oi 
manufacture has created a demand for labour, the supply 
has been forthcoming from men whose ancestors, if not 
themselves, were trained in habits of serfdom ; men whose 
life has been one of virtually forced labour, relieved by 
cburcli-cbatities or the poor law (which in part took the 
place of these charities) j who were thus in no condition to 
contract freely for the sale of their labour, and had nothing ol 
that sense of family-responsibility which might have made 
them insist on having the chance of saving. Landless coun- 
trymen, whose ancestors were serfs, are the parents of the 
proletariate of great towns. (2) Rights have been allowed 
to landlords, incompatible with the true principle on which 
rights of properly rest, and tending to interfere with the 
development of the proprietorial capacity in others. The 
right to freedom in unlimited acquisition of wealth, by 
means of labour and by means of the saving and successful 
aunlication of the results of labour, does not imply toe nght 
of anyone to do as he likes with those gifts of natum, 
without which there would be nothing to spend labour upon. 
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The earth is just as much, an original natural mateiial 
necessary to productive industry, as aie oir, light, and water, 
but while the latter 6om the nature of the case cannot 
be appropriated the earth can be and has been The only 
justification for this appropriation, as for any other, is that 
it contributes on the whole to social well being , that the 
earth as appropriated by mdividuals under certain conditions 
becomes more serviceable to society ns a whole, including 
those who are not piopnetors of the soil, than if it were 
he ld in common The justification disappears if these 
conditions are not observed , and irom government having 
been chiefly in the hands of appropnatora of the soil, they 
have not been duly observed Landlords have been allowed 
to ‘ do what they would with their own,’ as if land were merely 
like BO much capital, adlnittmg of indefinite extension. 
The capital gained by one is not taken from another, but 
one man cannot acquire more land without others having 
less, and though a growing reduction in the number of 
landlords la not necessarily a social evil, if it is compensated 
by the acquisition of other wealth on the part of those 
extruded from the soil, it is only not an evil if the landlord 
18 prevented from so using his land as to make it unservice- 
able to the wants of men (e g by turmng feitile land into a 
forest), and from taking liberties with it incompatible with 
the conditions of general freedom and healtdi, e g by deai- 
mg out a village and leaving fdie people to pick up house 
room as they can elsewhere (a practice common nudei the 
old poor law, when the distinction between close and open 
villages grew up), or, on the other hand, by building houses 
m unhealthy places or of unhealthy stracture, by stopping 
up means of communication, or forbidding the erection of 
dissenting chapels In fact the restramts which the pubbo 
mterest requires to be placed on the use of land if individual 
property in it is to be allowed at all, have been pretty much 
Ignored, while on the other hand, that full development of 
its resources, which individual ownership would naturally 
favour, has been interfered with by laws or oustoms which, 
m securing estates to certain &mihes, have taken away the 
mterest, and tied the hands, of the nominal owner — the 
tenant for hfe — in making the most of his property 
230 Thus the whole history of the ownexiship of 
m Europe has been of a land d to the agglomom^ 
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of a proletariate, neither holdinff nor seetm^ 

“-'“en for labour in miL or 
anufactures. Tins at any rate was the case do^vn to the 
to nfi devolution j and this, which brought 

deliverance from feudaUsm, left England, 
where feudalism had previously passed into unrestrained 
Innaordism, almost untouched. And while those influences 
ot feudalism and landlordism which tend to throw a shiftlesa 
population upon the centres of industry have been left un- 
checked, nothing till quite lately was done to give such a 
population a chance of bettering itself, when it had been 
brought together. Their health, housing, and schooling were 
unprovided for. They were left to be freely victimised by 
delctcrions cmplojznGnts^ foul air, and consequent craving 
for deleterious drinks. When we consider all this, we shall 
see the unfairness of laying on capitalism or the free develop- 
ment of individnal wealth the blame which is really due to 
die arbitrary and violent manner in which rights over land 
have been acquired aud exercised, and to the failure of the 
state to fulfil those functions which under a system of un- 
limited private ownership are necessary to maintain the con- 
ditions of a free life. 

281. Whether, when those functions have been more 
fully recognised and executed, and when the needful control 
has heen established in the public interest over the liberties 
which landlords may take in the use of their land, it would 
still be advisable to limit the right of bequest in regard to 
land, and establish a system of something like equal inheri- 
tance, is a question which cannot be answered on any abso- 
lute principle. It depends on circumstances. Probably the 
question should he answered differently in a country like 
France or Ireland, where the most important industries are 
connected directly with the soil, and in one Hke England 
where they are not so. The reasons must he cogent which 
could justify that interference with the control of the parent 
over his family, which seems to he implied in the hmifofaon 
of the power of bequeathing land when the parent’s wealth lies 
solely in land, and which arises, be it remembered, in a stih 
more mischievous way from the present English cjice of 

.etUtogestato. 


the question in regard to land stands on a differ^t tootmg 
froni that in regard to wealth generaUy, owing to the fact that 
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is a particular commodity limited in extent, fiom rrliicL 
alone can be derived the materials necessary to any industry 
whatever, on which men must find house-room if they are to 
find it at all, and over which th^ must pass in communi- 
cating with each other, however much water or even air may be 
used for that purpose. These are indeed not reasons for pre- 
venting private properly in land or even free bequest of land, 
but they necessitate a special control over the exercise of 
rights of property in land, and it remains to he seen whether 
that control con he suliiciently established in a country 
where the power of great estates has not first been broken, 
as in Prance, by a law of equal inheritance. 

232. To the proposal that * unearned increment ’ in the 
value of the soil, as distinct from value produced by ex- 
penditure of labour and capital, sbonld be appropriated by 
the state, tbongb fair enough in itself, the great objectiou 
is that the relation between earned and nneamed increment 
is so complicated, that a system of appropriating the latter 
to the state could scarcely be established without lessening 
the stimulus to the individual to make the most of the land, 
and thus nltimately lessening its serviceahleuess to society. 
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obligation. 


O. THE niQBT OF THE STATE m BEOASD TO 
THE FAMILY. 

233. Ik the consideration, of those rights -which do not 
arise out of the existence of the state, but which are ante- 
cedent to it (though of course implying society in some form), 
and which it is its office to enforce, we now come to family 
or household rights— also called, though not very distinctively, 
rights in private relations — of which the most important are 
the reciprocal rights of husband and wife, pai-ent and child. 
The distinctive thing about these is -that they are not merely 
rights of one person as against all or some other persons over 
some thing, or to the performance of or abstention from some 
action ; they are rights of one person as against all other 
persons to require or prevent a certain behaviour on tlie part 
of another. Eight to free life is a right on the part of any 
and every person to claim from all other persons that course 
of action or forbearance which is necessary to his free life. 
It is a right against all the world, but not a right over any 
particular thing or person. A right of property, on the 
other hand, is a right against all the world, and also over a 
particular -thing j a right to claim from any and every one 
certain actions and forbearances in respect of a particular 
thing (hence called 'jus in rem A right arising from con- 

tract, unlike the right of property or the. right of free life, 
is not a right ns against all the world, but a right as against 
a particular person or persons contracted with to claim a 
certain performance or forbearance. It may or may not be 
a right over a particular thing, but as it is not necessarily so, 
while it is a right against a particular person or persons in 
distinction from all the world, it is called ‘jus in personam 
as distinct fi-om ‘ in rem.» The right of husband over wife 
and that of parent over children ^(or vice versa) differs from 
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the right aiismg out of coutiact, inasmuch asitisnotmeiely 
a right against the poiticular peraon contracted with but 
a right against all the woild In this respect it coiiesponds 
to the right of properly, but differs again from this, smce 
it 18 not a right over a thing but over a peison It is a right 
to claim certain acts or forbearances from all other pei sons 
in respect of a particular person or (moie preoisel} ) to claim 
a certain behaviour from a certain peison, and at the same 
time to exclude all others from claming it Just because 
this Lmd of right is a right ovei a poison, it is always reci 
piocal as between the peison exeicising it and the person 
over whom it is exeicised All lights are recipiocal as 
between the person exercising them and the person against 
whom they are exercised My claim to tlie light of free life 
imphes a like claim upon me on the part of those from whom 
I claim acts and foibearances necessary to mj fiee life My 
claim upon others m respect of the right of pioperly, or upon 
a particular peison in lespect of an action which he has con- 
tracted to pel form, implies the recognition of a corresponding 
claim upon me on the part of all persons or the particular 
party to the contioct But the nght of a husband in re 
gard to his wife not merely implies that all those os agamst 
whom he claims the right have a hi e claim against him, but 
that the wife over whom he asseits the light has a nght, 
though not a precisely hi e nght, over him The same 
applies to the nght of a father over a son, and of a master 
ovei a servant 

234 A Genuon would express the peculiaiity of the 
nghts now under consideration by saving that, not only are 
peisons the subjects of them, but persons are the objects of 
them By the ‘ subject’ of nghts he would mean the person 
exercismg them or to whom they belong , by ‘ object’ that m 
respect of which the nghts are exercised The piece of land or 
goods which I own is the ‘object’ of the right of property, 
the particular action which one person contracts to perform 
for another is the ‘ object’ of a nght of contract , and in like 
manner the person from whom I have a nght to claim ceitain 
behaviour, which excludes any right on the part of anj one 
else to claim such behaviour from him or her, is the ‘ object’ 
of the nght But Bnghsh writers commonly call that the 
subject of a nght which the Germans would call the object 
By the subject of a right of property they would not mean 
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w^ch, or m respect of rrhich, tte right exists. And in likl 
TThen a right w exercised orer, or in respect of a 
^reon. snch as a wife or a child, thej wonld call that person, 
and not the person exercising the right, the snhject of it. Bv 
the object of a nght. on the other hand, thejmean the action 
or forbearance which someone has a right to The 

objert of a right arising out of contract wonld be the action 
hich the person contracting agrees to perform. The object 
of a connubial right would not be, as according to German 
nsige, the person in regard to, or over, whom Gie right is ex- 
cised — ^that person would be the subject of the risht— but 
either the behariour which the person possessing tiie right 
is entitled to claim from that person, or the forbearances in 
respect to that person, which he is entitled to nlniin from 
others. (Austin, I. 378 and IL. 736.) Either usage is justi- 
fiable in itself. The onlj matter of importance is not to 
confuse Giem. There is a convenience in expressing the 
peculiarity of family rights by saying, according to the sense 
of the terms adopted by German writers, that not only are 
persons subjects of them but persons are objects of them. It 
is in this sense that I shall use these terms, if at all. 

235. So much for the peculiarity of family rights, as 
distinct from other rights. The distinction is not merdy a 
fonnal one. From the fact that these rights have persons 
for their objects, there follow important results, as will appear, 
in regard to the true nature of the right, to the manner in 
which it should be exercised. The analytical, as distinct from 
the historical, questions which have to be raised with refer- 
ence to family rights correspond io those raised^ with 
reference to rights of proper^. As we ashed what in the 
nature of man made appropriation possible for him, so now 
we ask (1) what it is in the nature of man that mak^ him 
capable of family life. As we asked next how appropriati^ 
came to be so sanctioned by social recognition as to ^ve 
rise to rights of property, so now we have to ask (2) how 
certain powers exercised by a man, certain exemptions w^eh 
he enjoys from the interference of others, m his _fa^ hfe, 
come to berecognised as rights. And as we inquired 
how far the actual institutions of properly co^spond with 
the idea of property as a right which for social good should 
be exercisedf so now we have to inquire (3) into the proper 



EIGHT OF THE STATE IN REGAED TO THE FAMILY. 833 

adjustment of family rights, as determined by their i,dea ; in 
what form these rights should be maintained ; bearing in 
mind (a) that, like all rights, their value depends on their 
being conditions of which the general observance is neces- 
sary to a free moraUty, And {&) their distinctive character as 
rights of which, in the sense explained, persons are the 
objects. 

286. (1) We saw that appropriation of that kind which, 
when secured by a social power, becomes properly, supposes 
an effort on the part of the individual to give reality to a 
conception of his own good, as a whole or as something per- 
manent, in distinction from the mere effort to satisfy a want 
as it arises. The formation of family life supposes a like 
effort, but it also supposes that in the conception of his own 
good to which a man seeks to give reality there is included a 
conception of the well-being of others, connected with him 
by sexual relations or by relations which arise out of these. 
He must conceive of the well-being of these others as a per- 
manent object bound up with his own, and the interest in it 
as thus conceived must be a motive to him over and above 
any succession of passing desires to obtain pleasure from, or 
give pleasure to, the others ; otherwise there would be nothing 
to lead to the establishment of a household, in which the 
wants of the wife or wives are permanently provided for, in 
the management of which a more or less definite share is 
given to them (more definite, indeed, as approach is made to 
a monogamistic system, but not wholly absent anywhere 
where the wife is distinguished from the female), and upon 
which the children have a recognised claim for shelter and 
sustenance. 

237. No doubt family life as we know it is an institution 
of gradual growth. It may be found in forms where it is easy 
to ignore the distinction between it and the life of beasts. It 
is possible that the human beings with whom it first began — 
beings ‘ human * because capable of it — may have been * de- 
scended * from animals not capable of it, i,e. they may have 
been connected with surii animals by certain processes of 
generation. But this makes no difference in the nature of 
the capacity itself, which is determined not by a past history 
but by its results, its functions, that of which it is a capaciiy. 
As the foundation of any family life, in the form in which 
we know it, iniphes that upon the mere sexual impulse there 
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lias supervened on tbe part of the man a permanent interest 
in a woman as a person witli whom his own well-being is 
united, and a consequent interest in the children horn of her, 
BO in regard to every less perfect form out of which we can 
be entitled to say that the family life, as we know it, has 
developed, we must be also entitled to say that it expresses 
some interest which is in principle identical with that de- 
scribed, however incompletely it has emerged from lower 
influences. 

238. (2) Such an interest being the basis of family relations, 
it is quite intelligible that everyone actuated by the interest 
should recognise, and be recognised by, everyone else to 
whom he ascribes an interest like his o^vn, as entitled to 
behave towards the objects of the interest — towards his wife 
and children — in a manner from which everyone else is ex- 
cluded ; that there should thus come to be rights in family 
relations to a certain privacy in dealing with them ; rights 
to deal with them as his alone and not another’s ; claims, 
ratified by the general sense of their admission being for the 
common good, to exercise certain powers and demand certain 
forbearances from others^ in regard to wife and children. It 
is only indeed at an advanced stage of reflection that men 
learn to ascribe to other men, simply as men, the interests 
which they experience themselves ; and hence it is at first 
only within narrow societies that men secure to each other 
the due privileges and privacies of family life. In others of 
the same kin or tribe they can habitually imagine an interest 
like that of which each feels his own family life to be the 
expression, and hence in them they spontaneously respect 
family rights ; but they cannot thus practically think them- 
selves into the position of a stranger, and hence towards 
him they do not observe the same restraints. They do not 
regard the women of another nation as sacred to the hus- 
bands and families of that nation. But that power of making 
another’s good one’s own, Avhich in the more intense and in- 
dividualised form* is the basis of family relations, must 
always at the same time exist in that more diffused form in 
which it serves as the basis of a society held together by the 
recognition of a common good. W iierevet. therefore, the 
family relations exist, there is sure to exist also a wider 
society which by its authority gives to the powers exercise^ 
in those relations the character of rights. By what proces^ 
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the relations of husband and wife and the insritution of tlie 
household may have come to be formed among descendants of 
a single pair, it is impossible to conceive or to discover, but in 
fact we find no trace in primitive history of households except 
as constituents of a clan recognising a common origin ; and it 
is by the customs of the clan, founded on the conception of 
a common good, that those forbearances on the part of 
members of one household in dealing with another, which 
are necessary to the privacy of the several households, are 
secured. 

239. The history of the development of family life is the 
history of the process (a) by which family rights have come 
to be regarded as independent of the special custom of a 
clan and the special laws of a state, as rights which all men 
and women, as such, are entitled to. This, however, charac- 
terises the history of all rights alike. It is a history farther 
(6) of the process by which the true nature of these rights 
has come to be recognised, as rights over persons ; rights of 
which persona are the objects, and which therefore imply 
reciprocal claims on the part of those over whom they are 
exercised and of those who exercise them. The establish, 
ment of monogamy, the abolition of ‘ patria potestas ’ in its 
various forms, the * emancipation of women * (in the proper 
sense of the phrase), are involved in these two processes. 
The principles (1) that all men and all women are entitled 
to marry and form households, (2) that within the house- 
hold the claims of the husband and wife are throughout 
reciprocal, cannot be realised without carrying with them 
not merely monogamy, but the removal of those fauHy rela- 
tions between men and women which survive in countries 
where monogamy is established by law. 

240. Under a system of polygamy, j ust so far as it is carried 
out, there must be men who are debarred from marrying. It 
can only exist, indeed, alongside of a slavery, which excludes 
masses of men from the right of forming a family. Nor does 
the wife, under a polygamous ^stem, though she ostensibly 
marries, form a household, or become the co-ordinate head of 
a family, at all. The husband alone is head of the family and 
has authority over the children. The wife, indeed, who for 
the time is the favourite, may practically share the authority, 
but even she Ims no equal and assured position. The * consoiv 
tium omnis vitae,’ the *individua vitae consuetude,’ which 
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a«o^„g to the definition io the Digest is m esssniisi 
element in marriage, is not hers.* 

And foi-tlier as the polygamons hnshand requires a self- 
restraint from his wife which he does not put on himself he 
IS treatog her unequally. He demands a continence from 
her which, unless she is hept in the confinement of slavery, 
can only rest on the attachment of a person to a person and 
on a personal sense of duly, and at the same time is practi- 
CJilly ignoring the demand, which this personal attachment 
on her part necessarily carries with it, that he should keep 
himself for her as she keeps herself for him. The recogni- 
tion of children as having claims upon their parents recipro- 
cal to those of the parents over them, equally involves the 
condemnation of polygamy. For these claims can only be 
duly satisfied, the responsibilities of father and m o th e r 
towards the children (potentially persons) whom they have 
brought into the world can only be fnlMled, if father and 
mother jointly take part in the edneation of the children; if 
the children learn to love and obey father and mother as 
one authority. But if there is no permanent * consortium 
vitro’ of one husband with one wife, this joint authority 
over the children becomes impossible. The child, when its 
physical dependence on the mother is over, ceases to stand 
in any special relation to her. She has no recognised duties 
to him, or he to her. These lie between him and his father 
only, and just because the father’s interests are divided be- 
tween tbc children of many wives, and becanse these render 
their filial offices to the father separately, not to father and 
mother jointly, the true domestic training is lost. 

241. Monogamy, however, may he established, and an 
advance so far made towards the establishment of a due 
reciprocity between husband and wife, as well as towards a 
fulfilment of the responsibilities inenrxed in bringing chil- 
dren into the world, while yet the true claims of men in 
respect of women, and of women in respect of men, and of 
children upon their parents, are far from being generally 
realised. ‘Wherever slaveiy exists alongside of monogamy, 
on the one side people of the slave class are prevented from 

I •Nnpti® sunt conjnnctio mans et nulieris oonjnnctio inaividum rite 
fominte, consortium omnis Titsn, dinni Mnsuotodinm contmens a 

Vtlinmkni juris communicatio.' Digta, (Quote^j Trrnaelsubuig, Astirrficdt 
sxiii. 2, 1. * Mntrimoninm est Tiri ot p. 282.1 
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forming family ties, and on the other those 
privileged to marry, thongh they are conned to one mfe, 
Le constantly tempted to be false to the true 
idea by the opporttmiiy of nsing women as chattels to 
ministei to their pleasnres. The wife is thus no more than 
an institution, invested with certain dignities and privileges, 
for the continuation of the family; a continuation, whicli 
under pagan religions is considered necessary for the main- 
tenance of certain ceremonies, and to which among omselves 
an importance is attached wholly unconnected with the 
personal affection of the man for the wife.* When slavery is 
abolished, and the title of all men and women equally to 
form families is established by law, the conception of the 
position of the wife necessarily rises. The eralpa and 
iraKKaic^ cease at any rate to be recognised accompaniments 
of married life, and the claim of the wife upon the husband’s 
fidelity, as reciprocal to his claim upon hers, becomes esta- 
blished by law. 

242. Thus that marriage should only be lawful with one 
wife, that it should be for life, that it should be terminable 
by the infidelity of either husband or wife, are rules of right ; 
not of morality, as such, but of right. Without such rules 
the rights of the married persons are not maintained. Those 
outward conditions of family life would not be secured to 
them, which are necessary on the whole for the development 
of a firee moralily. Polygamy is a violation of the rights, (1) 
of those who through it are indirectly excluded from regular 
marriage, and thus fi-om the moral education which results 
from this; (2) of the wife, who is morally lowered by 
exclusion from her proper position in the household and by 
bemg used, more or less, ns the mere instrument of the 
husband’s pleasure ; (8) of the children, who lose the chance 
of teat full moral training which depends on the connected 
action of father and mother. The terminability of marriage 
at the pleasure of one of the parties to it (of its teiminability 
at tee desire of both we will speak presently) is a violation 
of tee righte at any rate of the unconsenting party, on the 
grounds (a) that liahiliiy to it tends to prevent marriage 

“KmostS^rn ■’®’’ 

S 122 «rcS/i«rM, Tis St ywaiKOS to5 iraiSoiroi- 
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from becoming that ‘individna vitas consuetude’ wMclioives 
It Its raOTal value, and (6) that, when the marriage k’dis! 
Bolved, the woman, just in proportion to her capacity for 
self-devotion and the degree to which she has demted 
herself to her original husband, is debarred from forming 
that ‘mdmdua vitee consuetude’ again, and thus crippled 
m her moral possibilities. It is a violation of the rights of 
children for the same reason for which polygamy is so. 

On the other hand, that the wife should be bound indis- 
solubly by the marriage-tie to an unfaithful husband (or 
vice versa), is a violation of the right of wife (or husband, as 
the case may be), because on the one hand the restramt 
which mnlccs her liable to be used physically as the instru- 
ment of the husband’s pleasures, when there is no longer 
reciprocal devotion between them, is a restraint which 
(except in peculiar cases) renders moral elevation impossible; 
and on the other, she is prevented from forming such a true 
marriage ns would be, according to ordinary rules, the 
condition of the realisation of her moral capacities. Though 
the husband’s right to divorce from an unfaithfhl wife has 
been much more thoroughly recognised than the wife’s to 
divorce from an unfaithful husband, he would be in fact less 
seriously wronged by the inability to obtain a divorce, for it 
is only the second of the grounds just stated that fully 
applies to him. The rights of the children do not seem so 
plainly concerned in the dissolution of a marriage to which 
husband or wife has been unfaithful. In some cases the 
best chance for them might seem to lie in the infidelities 
being condoned and an outward family peace re-established. 
But that their rights are violated by the infidelity itself is 
plain. In the most definite way it detracts from their 
possibilities of goodness, without any consent on their 
part, quite independently of any action of their own will, 
they are placed by it in a position which tends — though 
special grace may counteract it — to put the higher hinds of 
goodness he^'ond their reach. 

243. These considerations suggest some farther questions 
which may be discussed under the following heads. (1) If 
infidelity in marriage is a violation of rights in the manner 
stated, and if (as it must be) it is a wilful and ^omng 
violation, why is it not treated as a enme, and, lihe other 
such violations of rights, punished by the state m order to 
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the better maintenance of rights ? (2) Should any other 
reason but the infidelity of husband or wife be allowed for 
the legal dissolution of the marriage-tie? (8) How are the 
rights connected with marriage related to the morality of 
marriage? 

(1) There is good reason why the state should not 
take upon itself to institute charges of adultery, but leare 
them to be instituted by the individuals whose rights the 
adultery violates. The reasons ordinarily alleged would be, 
(a) the analogy of ordinary breaches of contract, against 
which the state leaves it to the individual injured to set the 
law in motion; (6) the practical impossibUify of preventing 
adultery through the action of the functionaries of the state. 
The analogy, however, from ordinary breaches of contract 
does not redly hold. In the first place, though marriage 
involves contract, though without contract there can be no 
marriage, yet marriage at once gives rise to rights and 
obligations of a hind which cannot arise out of contract, in 
particular to obligations towards the children born of the 
marriage. These children, at any rate, are in no condition 
to seek redress— even if from the nature of the case redress 
could be had— for the injuries inflicted on them by a parent’s 
adultery, as a person injured by a breach of contract can 
seek redress for it. Again, though the state leaves it to 
the individual ipjured by a breach of contract to institute 
proceedings for redress, if the breach involves fraud, it, at 
any rate in certain cases, treats the fraud as a crime and 
punishes. Now in every breach of the marriage-contract 
by adultery there is that which answers to fraud in the 
case of orinary breach of contract. The marriage-contract 
is broken knowingly and intentionally. If there were no 
reason to the contrary, then, it would seem that the state, 
though it might leave to the injured individuals the institu- 
tion of proceedings against adultery, should yet treat adultery 
as a crime and seek to prevent it by punishment in the 
interest of those whose virtual rights are violated by it, 
though not in the way of breach of contract. But there are 
reasons to the contrary — ^reasons that arise out of the moral 
purposes served by the marriage-tie — which make it desir- 
able both that it should be at the discretion of the directly 
injured party whether a case of adultery should be judicially 
dealt with at all, and that in no case should penal terror be 
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..Bsociated with such a violation of the marriage-bond. 
Under ordinary conditions, it is a public injurj that a viola: 
tion of his rights should be condoned by the pison suffering 
. . injured mdividual were likely to fail in the 

institution of proceedings for his own redress or defence, the 
public interest would require that the matter should be 
taken out of his hands. But if an injured wife or husband 
IS willing to condone a breach of his or her rights through 
adultery, it is generally best that it should be condoned. 
That married life should be continued in spite of anything 
like dissoluteness on the part of husband or wife, is no 
doubt undesirable. The moral purposes which married life 
should serve cannot be served, either for the married persons 
themselves or for the children, under such conditions. On 
the other hand, the condonation of a single offence would 
generally be better for all concerned than an application for 
divorce. The line cannot be drawn at which, with a view 
to the higher ends which marriage should serve, divorce 
becomes desirable. It is therefore best that the state, while 
uniformly allowing the right of divorce where the marriage- 
bond has been broken by adnlieiy (since otherwise the right 
of eveiyone to form a true marriage, a marriage which shall 
be the basis of family life, is neutralised,) and taking care 
that procedure for divorce be cheap and easy, should leave 
the enforcement of the right to the discretion of individuals. 

244. On simflar grounds, it is undesirable that adultery 
as such should be treated as a crime, that penal terror should 
be associated with it. Though rights, in the strict sense, 
undoubtedly arise out of marriage, though marriage has thus 
its strictly legal aspect, it is undesirable that this legal aspect 
should become prominent. It may suffer in respect of its 
higher moral purposes, if the element of force appears too 
strongly in the maintenance of the rights to which it gives 
rise. If a husband who would otherwise be false to the mar- 
ria^-bond is kept outwardly faithful to it by fear of the 
punishment which might attend its breach, the right of the 
wife and children is indeed so far protected, but is anything 
ffained for those moral ends, for the sake of which the mam- 
tenance of these rights is alone of value? The inan in whom 
disloyal passion is nerutralised by fear of punishment wiU 
contSute Httle in his family life to the moral development 
of himself, his wife, or his children. If he cannot be kept 
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true by family afEection and sympathy with the social dis- 
approbation attaching to matrimonial infideliiy (and unless 
it is a matter of social disapprobation no penalties will be 
effectually enforced against it), he will not be kept true in a 
way that is of any value to those concerned by fear of penalties. 
In other words, the rights that arise out of marriage are not 
of a kind which can in their essence be protected by asso- 
ciating penal terror with their violation, as the rights of life 
and property can be. They ore not rights to claim mere 
forbearances or to claim the performance of certain outward 
actions, by which a right is satisfied irrespectively of the dis- 
position with which the act is done. They are claims which 
cannot be met without a certain disposition on the part of 
the person upon whom the claim rests, and that disposition 
cannot be enforced. The attempt to enforce the outward 
behaviour in order to satisfy the claim, which is a claim not 
to the outward behaviour merely but to this in connection 
with a certain disposition, defeate its own end. 

245. For the protection, therefore, of the rights of mar- 
ried persons and their children against infideliiy, it does not 
appear that the law can do more than secure facilities of 
divorce in the case of adultery. This indeed is not in itself 
a protection against the wrong involved in adultery, but 
rather a deliverance from the ftirther wrong to the injured 
husband or wife and to the children that would be involved 
in the continuance of any legal claim over them on the part 
of the injurer. But indirectly it helps to prevent the wrong 
being done by bringing social disapprobation to bear on cases 
of infidelity, and thus helping to keep married persons faith- 
ful through sympathy with the disapprobation of which they 
feel that they would be the objects when they imagine them- 
selves unfaithful. The only other effectual way in which the 
state can guard against the injuries in question is by requiring 
g^eat precaution and solemnity in the contraction of mar- 
riages. This it can do by insisting on the consent of parents 
to the marriage of all minors, exacting a long notice (perhaps 
even a preliminary notice of betrothal), and, while not pre- 
venting civil marriage, by encouraging the celebration of 
marriage in the presence of religions congregations and with 
religions rites. 

246. Question (2) is one that does not admit of being 
answered on any absolute principle We must bear in mind 
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that all righte — in idea < 


to .0^ end,. TUo-e«,^nrfo?:L:^f 

T marriage-tie certain powers as rights, is tha, 

^ “®®®3sary to the pofsibilitv of a 

to the persons exercising 

them or to their children. The more completely marriage is a ' 
consortium omiiis vitm ’ in the sense of a unity in all interests 
and for the whole of a lifcrime, the more likely are the ei- 
tornal conditions of a moral life to be fulfilled in regard 
both to married persons and their children. Therefore the 
general rule of the state in dealing with marriage should be 
to secure such powers as are favourable and withhold such 
ns arc not favourable to the ‘ consortium omnis vitie.’ But 
in the application of the principle great difficulties arise. 
Lunacy may clearly render the ‘consortium omnis vitse' 
finally impossible ; but what kind and degree of lunacy ? If 
the lunatic may possibly recover, though there is undoubtedly 
reason for the separation from husband or wife during lunacy, 
should permanent divorce be allowed P If it is allowed, and 
the lunatic recovers, a wrong will have been done both to 
him and to the children previously born of the marriage. On 
the other hand, to reserve the connubial rights of a lunatic of 
whose recovery there is hope, and to restore them when he 
recovers, may involve the wrong of bringing further children 
into the world with the taint of lunacy upon them. Is cruelty 
to be a ground of divorce, and if so, what amount P There 
is n degree of persistent cruelty which renders ‘ consortium 
omnis vitas ’ impossible, but unless it is certain that cruelty 
has reached the point at which a restoration of any sort of 
family life becomes impossible, a greater wrong both to -wife 
and children ma3'’ be involved in allowing divorce than in re- 
fusing it. A husband impatient for the time of the restraint 
of marriage may be tempted to passing cruelty as a means of 
ridding himself of it, while if no such escape were open to him 
be might get the better of the temporary disturbing passion 
and settle down into a decent husband. The same con- 
sideration applies still more strongly to allowing incompati- 
bility of temper as a ground of divorce. It would be hard to 
deny that it might he of a degree and kind in which it so 
destroyed the possibility of ‘consortium omms vite, tha^ 
with a view to the interests of the children, who ought m such 
» case to be chiefly considered, divorce implied less wrong 
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than the maintenance of the marriage-tie. But on the other 
hand, to hold out the possibiliiy of divorce on the gronnd of 
incompatibility is jnst the way to generate that incompati- 
bility. On the whole, the only conclusion seems to be that this 
last gronnd should not be allowed, and that in deciding on 
other grounds large discretion should be allowed to a well- 
constituted court. 


RS 
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p. MQST8 Amy vmTusa 

^ 247 . We Lave now considered in a perfonctoiy way those 

nghts which are antecedent to the state, which are not 
denved from it but may exist where a state is not, and 
which it is the ofBce of the state to maintnin. W^e have 
inquired what it is in the nature of man that renders him 
capable of these rights, what are the moral ends to which 
the rights are relative, and in what form the rights should 
be realised in order to the attainment of these ends. 3h 
order to make the inquiry into rights complete, we ought to 
go on to examine in the same way the rights which arise 
out of the establishment of a state, the rights connected 
with the several functions of government j how these func- 
tions come to be necessaiy, and how they may best be 
fulfUlcd with a view to those moral ends to which the 
functions of the state are ultimately relative. According to 
my project, I should then have proceeded to consider the 
social virtues, and the * moral sentiments * which underlie 
our particular judgments as to what is good and evil in 
conduct. All virtues are really social; or, more properly, 
the distinction between social and self-regarding virtues is a 
false one. Every virtue is self-regarding in the sense that 
it is a disposition, or habit of will, directed to an end which 
the man presents to himself as his good ; every virtue is 
social in the sense that unless the good to which the will is 
directed is one in which the well-being of sooiely in some 
form or other is involved, the will is not virtuous at all. 

248. The virtues are dispositions to exercise positively, 
in some way contributory to social good, those powers which, 
because admitting of being so exercised, society should 
secure to him; the powers which a rnan has a right to 
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venient to arrange tlie virtues according to tie division of 
rights. E.g. in regard to the right of all men to free life, 
the obligations, strictly so called, correlative to that right 
having been considered (obligations which are all of a 
negative nature, obligations to forbear from meddling with 
one’s neighbour), we should proceed to consider the activi- 
ties by which a society of men really free is established, or 
by which some approach is made to its establishment (‘really 
free,’ in the sense of being enabled to mate the most of their 
capabilities) . These activities will take different forms under 
different social conditions, but in rough outline they are 
those by which men in mutual helpfulness conquer and adapt 
nature, and overcome the influences which woiild make them 
victims of chance and accident, of brute force and animal 
passion. The virtuous disposition displayed in these activi- 
ties may have various names applied to it according to the 
particular direction in which it is exerted; ‘industry,’ 
‘courage,’ ‘public spirit.’ A particular aspect of it was 
brought into relief among the Greeks under the name of 
avlpela. The Greek philosophers already gave an extension 
to the meaning of this term b^ond that which belonged to 
it in popular usage, and we might be tempted further to 
extend it so as to cover all the forms in which the habit of 
will necessary to the maintenance and furtherance of free 
society shows itself. The name, however, does not much 
matter. It is enough that there are specific modes of 
human activity which contribute directly to maintain a 
shelter for man’s worthier energies against disturbance by 
natural forces and by the consequences of human fear and 
lust. The state of mind which appears in them may pro- 
perly be treated as a special kind of virtue. It is true that 
the principle and the end of all virtues is the same. They 
are all determined by relation to social well-being as their 
final cause, and they aU rest on a dominant interest in some 
form or other of that well-being ; but as that interest may 
take different directions in different persons, as it cannot be 
equally developed at once in everyone, it may be said roughly 
that a man has one kind of virtue and not others. 

249. As the kind of moral duties (in distraction from 
those obligations which are correlative to rights) which re- 
late to the maintenance of free society and the disposition 
to fulfil those duties should form a special object of inquiry. 
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BO anotlier special kind wonld lio fTmon -u- i 

■witk tlie management of property, -mth the mo ^ 

expenditure of wealth. To reane^ +Tio and 

omeThta/”f I 

anoaer, mt map properly be treated as a 8pcciS°§ad 
of virtue which appears in the duly blended prudeL eaSfar 

land wiU be that which appears in family relations; where 
indeed that merely negative obsorvance of right, which in 
other relations can be distinguished from the positive 
ulmeni of moral duties, becomes unmeaning. As we have 
seen, there are certain aggravations and perpetuations of 
WTong from which husband or wife or children can be nro 
tected by law, but the fulfilment of the claims which iise 
out of the marriage-tie requires a virtuous will in the active 

and positive sense — a will governed by unselfish interests on 

the part of those concerned. 


260. What is called * moral sentiment Ms merely a 
weaker form of that interest in social well-being which, 
when wrought into a man’s habits and strong enough to 
determine action, we call virtue. So for as this interest is 
brought into play on the mere survey of action, and serves 
merely to determine an approbation or disapprobation, it is 
called moral sentiment. The forms of moral sentiment 
accordinglp-- should be classified on some principle as forms 
of virtue, i.e. with relation to the social functions to which 
they correspond. 

251. Tor the convenience of analysis, we may treat the 
obligations correlative to rights, obligations which it is the 
proper office of law to enforce, apart from moral duties 
and from the virtues which are tendencies to fulfil those 
duties. I am properly' obliged to those actions and forbear- 
ances which are necessaiy to the general &eedom, necessaiy 
if each is not to interfere with the realisation of another’s 
will. My duty is to be interested positively in my neigh- 
bour’s well-being. And it is important to understand that, 
while the enforcement of obligations is possible, that of 
moral duties is impossible. But the establishment of obli- 
gations by law or authoritative custom, and the gradual 
recognition of moral duties, have not been separate processes. 
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They have gone on together in the history of man. The 
grovrth of the institniiona by which more complete equality 
of rights is giadually secured to a wider range of persons, 
and of those interests in varions forms of social well-being 
by which the will is moralised, have been related to each 
other as the outer and inner side of the same spiritual 
development, though at a certain stage o£ reflection it comes 
to be discovered that the agen<y of force, by which the rights 
are maintained, is ineffectual for eliciting the moral interests. 
The result of the twofold process has been the creation of 
the actual content of morality; the articulation of the 
indefinite consciousness that there is something that should 
be — a true well-being to be aimed at other than any pleasure 
or succession of pleasures — ^into the sentiments and interests 
which form an * enlightened conscience.* It is thus that 
when the highest stage of reflective morality is reached, and 
upon interests in this or that mode of social good there 
supervenes an interest in an ideal of goodness, that ideal 
has already a definite filling; and ihe man who pursues duty 
for duty’s sate, who does good for the sake of being good or 
in order to realise an idea of perfection, is at no loss to say 
what in particular his duty is, or by what particular methods ’ 
the perfection of character is to be approached* 
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Some Quotations rendered into English. {See p. 49 ff) 

Fnoir Sect. 82. — Traetaius Politici, II. 4 {‘Per ins 
itaque *). « By right of nature (natural right) I understand 
. . . the actual power of nature.* * Whatever an individual 
man docs by the laws of his nature, that he does with the 
highest natural right, and his right towards nature goes 
just as far as his power holds out.’ 

* Jus nnturaj ’ = ‘natural right.* ‘Potentia’ = ‘power.’ 
* Jus ’= ‘right.* ‘Jus humanum ’ = ‘ right of man,* or 
‘right jita human.* 

Jb. U. 6 (* Homines magis *). ‘Human beings are led 
more by blind desire than by reason; and hence their 
natxiral power or right should be marked out not by reason 
but by any inclination by which they are determined to act, 
and by which they endeavour after their own preservation.’ 

‘ Jus civile * = ‘ civic right or law.* 

lb. II. 14 (‘ Quatenus homines ’). ‘ In as &r as human 

beings are troubled by anger, jealousy, or any emotion of 
hate, so far they are dra>vn in difEerent directions and are 
antagonistic to one another, and therefore they are more 
to be feared in so far as they are more powerful, and more 
shrewd and astute, than the other animals ; and because 
hnman beings are in the highest degree liable by nature to 
these emotions, therefore they are natural enemies (to one 
another).* 

J6. 15 (‘Atque adeo*). ‘And so wo conclude that 
natural right can hardly be conceived unless where human 
beings have laws in common, (human beings) who have 
power at once to assert possession of the lands which they 
are able to inhabit and to till, and to defend themselves, and 
to repel all violence, and to live in accordance with the 
common sentiment of all. For (by art. 13 of this chapter) 
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UlC more tlint thus come together into oho, the more right 

they nU together posFcss.* 

J7i. 1C (‘Ubi hominoa'). ‘WIhto hminin beings Imvo 
laws in coimnon nml all together niv gtiiJcd na by one mind, 
it is certain (by art, 13 of this rhaplor) tJmt each of them 
hna 60 much the less right ns the rest nro togetlior more 
rowCTfttl than ho ; that is, that ho in fact has no right over 
imture heyond that which the common (fiocial) law concedes 
him. Bnl whatever is enjoined upon him by common con- 
sent, he is hound to perform, or ^y art. 4 of tliis chapter) 
he is coiapcUed to it by law.* 

Ib. 17 ('Hoc jns’). ‘This law (or right), which is co- 
extensive with the power of the plur.ility, is iisanlly called 
iinpcriuni " ’ (‘ authority,* * govormacut *). 

Ih. III. 2 (‘Multitudinis qua*’). 'Of a iituaher or 
[iluralily, which is gaidtal ns if by a single mind.* 

‘ Status civilis ’ as ‘ civic, or social, condition.* 

Jh. 111. 3 (‘ Homo ex legjhas*). (In the civic condition 
AS well ns in the state of nature} 'man acts from the laws of 
his own nature and consults his own inN*n'st.’ 

* Sui juris in its own right,* ‘autonoinons.* 

Sect. 33 (I).— 71'. III. 7 (‘ Ciritofis jns ’). 'The right 
of the slate is coextensive with the power of the plurality 
which is guided ns if by one mind. iJnt (his oneness (>f 
minds is inconcciwiblc, unless tbo state has for its main 
intention what sound reason shown to In; for the intctV't.1 of 
all inon.* 

(2) . Ji. TIT. 8 (‘ Snhditi oatenns ’). ' Subjects nt\' not 
in their own right, hnt under the right (or law) of the state, 
so far ns they Ibar its power or threats, or so far ns they love 
thcsocial condition (by art, 10 of preceding chapter). From 
wliich it follows, that all thos-* acts to wliich no one can Ito 
impelled by rewards or threats lie outride the right (or 
law) of the btnte.* 

(3) . 76. Ill, 0 (‘Ad civitafia jus’). ‘That belongs to 
the right of the state iti a less degree, which catiscs indigna- 
tion in a greater nainhi-r.* (‘ Sient *). * Like the imlividtml 
citixen, or the man in a stale of nntnre, tbo stale is less in 
its own right in proportion ns it has greater cause for fear.* 

Sect. .34. — J6. nr. 11 (‘Nam qnandoqaidein ’}. ‘For 
seeing that (by art. 2 of this chapter) tho right of tho 
supremo iiower is nothing but tlio actual right of iinturo, it 
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follows that two governments are to one another as two men 
in state of nature, except that the state can defend itself 
against eirtemal aggression in a way impossible for man in 
a state of nature, inasmuch as he is overcome daily by sleep 
often by disease or distress, and in the end by old age, and 
besides this is exposed to other inconveniences, against 
which the state can protect itself.’ 

16. III. 13 (*Dna3 civitates’). * Two states are natural 
enemies For men in the slate of nature are enemies. 
Those, therefore, who retain the right of nature, as notbeing 
in the same state, are enemies.* 

Jh. III. 14 (*Nec diei potest’). ‘Nor can it be said 
to act with craft or perfidy in that it dissolves its promise as 
soon as the cause of fear or hope is removed; because this 
condition was the same for both contracting parties, that 
whichsoever is first enabled to be free from fear should be in 


its own right, and should use its right according to the 
sentiment of its mind ; and, moreover, because no one con- 
tracts for the future except on supposition of the circnm- 
stances under which he contracts.* - 


Sect. 85. — Ih. n. 18 (‘In statu*). ‘In a state of nature 
there con be no transgression, or if one transgresses, he 
docs BO against himself, not against another ; • • • nothing 
is absolutely forbidden by the law of nature, except what no 
one has power to do.’ 

S Commune decretum ’=‘the common (or social) behest.’ 

16. V. 1 (‘Non id omne*). ‘Not everything which we 
say is done rightfully, do we affirm to he the best to he 
done. It is one thing to till a field within your right, and 
another thing to till it in the best way ; it is one thing, I 
say, to defend yourself, preserve yourself, give judgment &c. 
within your right, and another thing to do all these acts in 
the best way; and accordingly it is one thing to govern 
and manage a state within its rights, and another thmg to 
do this in the best way. Thus, now that we have treated 
in general of the right of every state, it is time to treat ot 
the best condition of every state.’ . 

'IHnis status civilis’ = ‘the end or aim of the cmc or 


social condition.* ' ..r 

lb Y 2 (‘Homines enim*). ‘Men are not bom of civic 
tempw, bnt become so. Moreover, the natural disposihous 
of men axe everywhere the same.* 
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Ib. Y. 4 (‘Pax enim*). ‘Peace is not absence of war, 
but a -virtue which arises from fortitude of mind; for obedi- 
ence is a constan-E will -to perform that which the common 
behest of the state requires to be done/ 

Ethics, m. 69, 8chol. (m footnote on preceding passage) 
(‘Omnes actiones*). ‘All the actions which follow from 
the affects which are related -to the mind, in so far as it 
thinks, I asciibe to fortitude, which I divide in-to strength of 
mind and generosity. By strength of mind 1 mean the 
desire by which each person endeavours, from the diotates_of 
reason alone, to preserve his own being. By genet osity I 
mean the desire by which, from the dictates of reason alone, 
each person endeavours to help other people and to join 
them to him in friendship.* 

(‘Quae maxime’). ‘Which is mainly coextensive with 
reason, the true virtue and life of the mind.* 

(‘Quod multitude libera’). [An authority which] ‘a 
free plurality institutes, not one which is acquired against 
the plurality by the right of war.* 

Sect. 86. — ‘ Suum ease conservare * ss ‘ to preserve his 
own being.* 

‘ Blomini nihil ’ = * nothing is more useful to man, -than 
man.* 

‘ Homo namque.* See on sect. 32. 

‘ Constans voluntas.* See on sect. 35. 

* Vitam concorditer -transigere * = ‘ to live in harmony.* 
Footnote on ‘ Libera multitudo,’ 11. 11 (‘ Hominem ea- 
tenus *). ‘ The sense in which at all I call a man ftee is in 
80 far as he is guided by reason; because thus far he is 
determined -to action by causes which can be adequately 
understood out of his nature alone, although by them he be 
necessarily determined to action. For freedom of action 
does not deny but affirms necessity.* 

On Sect. 37. — II. 16 (‘Jus naturae *). See on sect. 32. 

On Sect. 39 . — -iroXis = state, including much that wo 
mean by ‘ society.* 

rikos = end, aim, final cause. 
rroKirris = citizen. 

iroXiTiKos = social. Or civic, by nature. 
iroXCrys /lerexei. ‘The citizen tokes his share both in 
governing and m being governed,’ 

On Sect. 40, — ^Footnot^ Eth. IV. Apjpendix, xxxii (‘ Ea 
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qua*) *We shall bear with equanimity those things which 
happen to ns contrary to what a consideration of our own 
profit demands, if we are conscious that we have performed 
om duty, that the power we have could not reach so far as 
to enable us to avoid those tbrngs, and that we are a part of 
the whole of nature, whose order we follow K we clearly 
and distinctly understand this, the part of ns which is 
determined by intelhgence — that is to say, the better part 
of us — will be entirely satisfied therewith, and in that satis 
faction will endeavour to persevere, for, in so far as we 
understand, we cannot desire anything excepting what is 
necessary, nor absolutely can we be satisfied with anything 
hut the truth Therefore, m so far as we understand these 
things properly will the efforts of the better part of ns agree 
with the whole order of nature* Ltk IV Preface (‘Per 
bonum *) ‘ By good, therefore, I understand m the follow 

ing pages everything which we are certain is a means by 
which we may appioich nearer and nearer to the model of 
human nature we set before us Agam, I shall call men 
more or less perfect or imperfect m so fin? as they approach 
nearer and nearer to the model of human nature we set 

'^^^On Sect 41 —* Nihil positivnm in rebus m se considers 
tiB* = ‘ nothing positive in things considered m themselves 
In all the quotations from Spmoza’b Ethics hSi Hales 
White’s translation has been followed 




